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34 A.D.3d 1029 
Supreme Court, Appellate Division, Third 

Department, New York. 

Shahen CHEKIJIAN et al., Appellants, 
v. 

Jeffrey P. MANS et al., Respondents. 

Nov. 16, 2006. 

Synopsis 
Background: Dominant estate owners brought action 
against servient estate owners The Supreme Court, Essex 
County, Dawson, J., dismissed complaint. Dominant 
estate owners appealed. 
  

[Holding:] The Supreme Court, Appellate Division, 
Cardona, P.J., held that the servient estate owners could 
move the easement. 
  

Affirmed. 
  
 
 

West Headnotes (4) 
 
 
[1] 
 

Easements 
Change of Location 

 
 Easement over an existing road from highway 

and in a southeasterly direction to the dominant 
estate could be relocated several feet to west in 
several places; subdivision map and monuments 
on the property did not conclusively 
demonstrate a fixed location for the easement. 

5 Cases that cite this headnote 
 

 
 
[2] 
 

Easements 
By Express Grant or Reservation 

 
 Under certain circumstances and in the absence 

of a demonstrated intent to provide otherwise, a 

landowner burdened by an express easement of 
ingress and egress may change it. 

5 Cases that cite this headnote 
 

 
 
[3] 
 

Easements 
Change of Location 

 
 Relocation is not appropriate for even an 

undefined easement when it frustrates the 
purpose of the easement’s creation, increases the 
easement holder’s burden, or significantly 
lessens the utility of the right of way. 

4 Cases that cite this headnote 
 

 
 
[4] 
 

Easements 
Evidence 

 
 Evidence supported conclusion that moving 

easement several feet and putting curve in it did 
not significantly affect dominant estate owners’ 
ability to back boat over the right-of-way. 

1 Cases that cite this headnote 
 

 
 

Attorneys and Law Firms 

**282 Bartlett, Pontiff, Stewart & Rhodes, P.C., Glens 
Falls (Mark E. Cerasano of counsel), for appellants. 

Jeffrey P. Mans, Loudonville, respondent pro se, and for 
Sandra L. Mans, respondent. 

Before: CARDONA, P.J., MERCURE, CREW III, 
PETERS and SPAIN, JJ. 

Opinion 

CARDONA, P.J. 
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*1030 Appeals (1) from an order of the Supreme Court 
(Dawson, J.), entered September 6, 2005 in Essex County, 
upon a decision of the court in favor of defendants, and 
(2) from the judgment entered thereon. 
  
Plaintiffs and defendants own adjoining lots of land in the 
Town of Schroon, Essex County, which are part of the 
30–lot Edgewater Subdivision situated along the shore of 
Schroon Lake. It is undisputed that when the lots were 
subdivided by the common grantors in the 1960s, a paved 
macadam right-of-way (hereinafter ROW) leading from 
lot 6, which adjoins State Route 9, traveled through lot 7 
to lot 8, and provided the only access to the highway for 
lots 7 and 8. Plaintiffs herein purchased lot 8 in 1977, at 
which time it was improved by a single family residence. 
Their deed noted, among other things, that the 
conveyance included “a right of way leading over an 
existing road from Route 9 in a southeasterly direction to 
the parcel herein conveyed for all purposes.” In 2002, 
defendants purchased lot 7, which was undeveloped. 
Their deed made specific reference to a clause in their 
predecessor-in-title’s deed, which stated that lot 7 was 
burdened by “a right of way for all purposes over the 
existing macadam road leading from Route 9 in a 
southeasterly direction.... Said macadam road commences 
approximately 25′ northerly of the parcel herein conveyed 
on the easterly bounds of Route 9 right of way.” 
  
Following their purchase, defendants began clearing and 
excavating lot 7 in order to build a home, disturbing the 
macadam surface of the ROW. While this construction 
work was ongoing, plaintiffs commenced this action in 
the summer of 2002, seeking, among other things, a 
judgment directing defendants to restore the ROW to its 
original location and condition. A temporary restraining 
order obtained by plaintiffs was vacated and defendants 
proceeded with the construction, ultimately relocating 
part of the ROW several feet from its original location. 
While it appears that the relocation overlapped the 
original driveway to some extent and resulted in the ROW 
being wider in some places, it is undisputed that, in 
moving the ROW to the west of its original site, a curve 
was created where *1031 the ROW had formerly been 
relatively straight. A nonjury trial was held, after which 
Supreme Court dismissed the complaint, prompting this 
appeal. 
  
[1] [2] Initially, we are unpersuaded by plaintiffs’ 
contention that the record unequivocally established that 
the location of the ROW was fixed and, therefore, 
defendants were barred from relocating it for any reason. 
As set forth by the Court of Appeals, under certain 
circumstances and “in the absence of a demonstrated 
intent to provide otherwise, a landowner burdened by an 

express easement of ingress and egress may [change it]” 
**283 (Lewis v. Young, 92 N.Y.2d 443, 449, 682 
N.Y.S.2d 657, 705 N.E.2d 649 [1998] ). Notably, the first 
step is to examine the words used in creating the interest 
(see id. at 453, 682 N.Y.S.2d 657, 705 N.E.2d 649). In 
Lewis v. Young, supra, the Court concluded that a deed 
conveyed to the easement holder containing the right to 
“the perpetual use, in common with others, of [the 
burdened landowner’s] main driveway, running in a 
generally southwesterly direction” (id. at 446, 682 
N.Y.S.2d 657, 705 N.E.2d 649 [emphasis omitted] ) did 
not establish a fixed location, such as would be shown by, 
for example, a specific metes and bounds description (see 
generally Green v. Blum, 13 A.D.3d 1037, 1038, 786 
N.Y.S.2d 839 [2004] ). Instead, the Court held that the 
“provision manifests an intention to grant a right of 
passage over the driveway—wherever located—so long 
as it meets the general directional sweep of the existing 
driveway” (Lewis v. Young, supra at 453, 682 N.Y.S.2d 
657, 705 N.E.2d 649). 
  
Here, the ROW language similarly describes a general 
direction for an undefined easement and does not set forth 
a specific description. Furthermore, while there is no 
question that the 1967 deeds from the common grantors 
conveying the two lots to the parties’ predecessors in 
interest refer to the ROW as an “existing road” and an 
“existing macadam road,” we note that this Court, in 
Green v. Blum, supra at 1038, 786 N.Y.S.2d 839, held 
that the grant of an easement through an “ ‘existing 
roadway’ ” could be relocated. Accordingly, we are 
unpersuaded that the similar language herein 
demonstrates an intent that the location be fixed. 
Moreover, while plaintiffs also refer to a subdivision map 
and the presence of certain monuments on the property, 
i.e., iron pipes, as support for their arguments, we agree 
with Supreme Court that this evidence has certain 
ambiguities which do not conclusively demonstrate a 
fixed location for the ROW. 
  
[3] [4] Even though plaintiffs did not demonstrate that the 
location of the easement was intended to be fixed, such 
factor does not end our inquiry. As noted in Lewis v. 
Young, supra, relocation is not appropriate for even an 
undefined easement when it frustrates the purpose of the 
easement’s creation, increases the easement holder’s 
burden or “significantly lessen[s] the utility *1032 of the 
right of way” (id. at 452, 682 N.Y.S.2d 657, 705 N.E.2d 
649). While we discern no legitimate dispute that the 
essential purpose of the easement’s creation was to 
provide a means of ingress and egress to the highway for 
the owners of lots 7 and 8, plaintiffs maintain that the 
relocated ROW has increased their burden and 
significantly lessened its usability for their purposes. 
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In that regard, plaintiffs maintain that the ROW was 
improperly moved because the curve that was created 
significantly affects their ability to back their 21–foot boat 
and 24–foot trailer from Route 9 over defendants’ 
property and into their garage on lot 8. Plaintiff Shahen 
Chekijian testified that, prior to the spring of 2002, 
transporting his boat over the ROW took three to five 
minutes, however, after the relocation it took him over 
half an hour. Chekijian also indicated that the task was 
made more difficult by the fact that the ROW was 
currently unpaved, which made braking difficult, and his 
maneuverability was impaired by the presence of vehicles 
parked on or near the ROW. Plaintiffs’ expert, although 
conceding that maneuvering the boat over the ROW had 
always been difficult, essentially testified that after the 
relocation it was even more burdensome. In contrast to 
this proof, defendants’ expert testified that the ability to 
maneuver a trailered boat was the same following the 
relocation. Defendant Jeffrey **284 P. Mans testified that 
the ROW was originally relocated due to safety concerns 
expressed by plaintiffs. Additionally, he indicated that the 
vehicles blocking the ROW during a family party was an 
isolated incident and, further, he intended to repave the 
ROW with blacktop after a final determination as to its 
location was made, a representation that was confirmed 
during oral argument. 
  
In dismissing the complaint, Supreme Court concluded 
that the relocated ROW provides plaintiffs with the same 
utility as the original driveway. In doing so, the court 
decided the credibility issues in defendants’ favor, finding 
that plaintiffs’ evidence with respect to their claim of 
increased burden and inconvenience was not “reflective 
of the real state of affairs.” Significantly, “ ‘[o]n our 
review of a verdict after a bench trial, we independently 
review the weight of the evidence and may grant the 
judgment warranted by the record, while according due 

deference to the trial judge’s factual findings particularly 
where ... they rest largely upon credibility assessments’ ” 
(Salvador v. Uncle Sam Auctions & Realty, 30 A.D.3d 
861, 862, 819 N.Y.S.2d 116 [2006], quoting Martin v. 
Fitzpatrick, 19 A.D.3d 954, 957, 799 N.Y.S.2d 285 
[2005] ). Here, taking into account “ ‘all the surrounding 
circumstances’ ” (Marek v. Woodcock, 277 A.D.2d 864, 
865–866, 716 N.Y.S.2d 812 [2000], lv. dismissed 96 
N.Y.2d 792, 725 N.Y.S.2d 641, 749 N.E.2d 210 [2001], 
quoting Wilson v. *1033 Palmer, 163 Misc.2d 936, 
938–939, 622 N.Y.S.2d 882 [1995], affd. 229 A.D.2d 
647, 644 N.Y.S.2d 872 [1996] ), our review discloses no 
basis to disturb Supreme Court’s determination (see 
Amodeo v. Town of Marlborough, 307 A.D.2d 507, 
508–509, 763 N.Y.S.2d 132 [2003] ). 
  
We have reviewed plaintiffs’ remaining arguments, 
including their claim that defendants failed to demonstrate 
how the relocation of the ROW was “consonant with the 
beneficial use and development of [the] property” (Lewis 
v. Young, supra at 452, 682 N.Y.S.2d 657, 705 N.E.2d 
649), and find them to be unpersuasive. 
  
ORDERED that the order and judgment are affirmed, 
with costs. 
  

MERCURE, CREW III, PETERS and SPAIN, JJ., 
concur. 

All Citations 

34 A.D.3d 1029, 825 N.Y.S.2d 281, 2006 N.Y. Slip Op. 
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KeyCite Yellow Flag - Negative Treatment 
  Declined to Follow by Sweezey v. Neel, Vt., May 5, 2006 

92 N.Y.2d 443 
Court of Appeals of New York. 

Roger LEWIS, Respondent, 
v. 

Neda YOUNG, Appellant. 

Oct. 27, 1998. 

Owner of dominant tenement sought judgment declaring 
existence of express easement over driveway of servient 
tenement, and precluding owner of servient tenement 
from relocating driveway. The Supreme Court, Suffolk 
County, Seidell, J., granted summary judgment to owner 
of dominant tenement. Owner of servient tenement 
appealed. The Supreme Court, Appellate Division, 242 
A.D.2d 317, 661 N.Y.S.2d 51, affirmed, and owner of 
servient tenement appealed. The Court of Appeals, Kaye, 
C.J., held that easement granting right of way across 
“main driveway” gave owner of dominant tenement right 
of ingress and egress, rather than right to particular path, 
and owner of servient tenement was permitted to relocate 
driveway at owner’s expense. 
  
Reversed. 
  
 
 

West Headnotes (8) 
 
 
[1] 
 

Easements 
By Express Grant or Reservation 

 
 Express easements are defined by intent, or 

object, of parties. 

2 Cases that cite this headnote 
 

 
 
[2] 
 

Easements 
Ways 

 
 Generally, when intention in granting easement 

is to afford only right of ingress and egress, it is 
right of passage, and not any right in physical 

passageway itself, that is granted to easement 
holder. 

20 Cases that cite this headnote 
 

 
 
[3] 
 

Easements 
Alteration 

Easements 
Fences and Gates 

 
 In absence of demonstrated intent to provide 

otherwise, landowner burdened by express 
easement of ingress and egress may narrow it, 
cover it over, gate it or fence it off, so long as 
easement holder’s right of passage is not 
impaired. 
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[4] 
 

Easements 
Change of Location 

 
 In absence of demonstrated intent to provide 

otherwise, owner of land burdened by express 
easement for right of way, consonant with 
beneficial use and development of its property, 
can move that right of way, so long as 
landowner bears expense of relocation, and so 
long as change does not frustrate parties’ intent 
or object in creating right of way, does not 
increase burden on easement holder, and does 
not significantly lessen utility of right of way. 
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[5] 
 

Easements 
Change of Location 

 
 Express easement holder’s continued use of 

access, without more, does not itself alter 
landowner’s right to relocate easement of 
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adverse nor hostile. 
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[6] 
 

Easements 
By Express Grant or Reservation 

 
 Search for parties’ intent in creating express 

easement begins with words used in creating 
easement. 

3 Cases that cite this headnote 
 

 
 
[7] 
 

Easements 
Change of Location 

 
 Express easement granting right of way across 

“main driveway” gave easement holder right of 
ingress and egress, rather than right to particular 
path, and landowner was permitted to relocate 
driveway at owner’s expense, where “main 
driveway” was indefinitely described in deed 
granting easement, and relocated driveway 
would not diminish easement holder’s right of 
ingress and egress. 
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Easements 
Change of Location 

 
 When language granting express easement does 

not itself reveal intent to preclude landowner’s 
right to relocate right of way, consideration must 
also be given to circumstances surrounding 
conveyance, including conduct of parties both 
prior and subsequent to grant. 
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***658 *446  **650 OPINION OF THE COURT 

Chief Judge KAYE. 

This battle between Southampton neighbors centers on an 
open question in New York law: can a landowner, without 
consent, relocate an easement holder’s right of way over 
the burdened premises? We conclude that, under the 
particular circumstances presented, the landowner can 
move the right of way, so long as the easement holder’s 
right of access and ingress is not impaired. We therefore 
reverse the Appellate Division order summarily directing 
restoration of the landowner’s original driveway, and 
remit the matter to the trial court to determine remaining 
factual issues. 
  
 

I. 

Plaintiff Roger Lewis and defendant Neda Young own 
adjoining parcels of land in the Town of Southampton, 
both formerly owned by Herman and Jeanette Brown. In 
1956, the Browns divided their plot into three parcels—a 
four-acre tract they retained for themselves, and two 
smaller properties they promptly sold. On February 2, 
1956, the smallest parcel was sold to Marygaele and 
Theodore Jaffe. Seven months later, on September 14, 
1956, Donald and Gertrude Katz purchased the second 
parcel. Neither parcel had direct access to the public 
roadway, and both deeds therefore granted rights of way 
over the Brown property to South Ferry Road.1 
  
The Jaffe deed actually conveyed three easements. First, 
and most pertinently, it provided for “the perpetual use, in 
common with others, of the [Browns’] main driveway, 
running in a generally southwesterly direction between 
South Ferry Road and the [Browns’] residence 
premises.” Two additional easements, one for a 30–foot 
right of way and another for a 15–foot right of way, were 
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also conveyed, each defined by exact distances, measured 
to the hundredth of a foot and identified by reference to 
high water lines, monuments, neighboring properties and 
other landmarks. On October 28, 1990, defendant Neda 
Young and her late husband purchased the four-acre tract 
from Donald and Joan Brown Diamond, who had 
themselves acquired the property from the Browns in 
1969. The Youngs’ deed referenced all the foregoing 
easements. 
  
The Youngs purchased the property with the intention of 
substantially improving it by razing the then-existing 
small *447 cottage and replacing it with a large new 
residence, adding an in-ground swimming pool and 
building a tennis court. According to Mrs. Young, prior to 
commencing construction she and her husband met with 
their neighbors to discuss their plans. Allegedly, neither 
the Katzes nor the widowed Mrs. Jaffe voiced any 
objection—indeed, Mrs. Jaffe gave verbal consent to the 
renovations, including relocation of the existing driveway 
in order to make room for the tennis court. In August 
1992, Mrs. Jaffe died. 
  
Construction of the Youngs’ residence, including their 
own separate entryway from South Ferry Road to their 
new home, started in the spring of 1993. Later that year, 
in November or December, they began building their 
tennis court, which was partly situated in the path of the 
main driveway. Consequently, the Youngs relocated that 
driveway, placing it closer to the boundary line separating 
the three parcels. The new driveway, still “running in a 
generally southwesterly direction between South Ferry 
Road and the [Youngs’] residence premises,” actually 
overlapped at some points with the original driveway. At 
its point of greatest deviation, the relocated driveway was 
50 feet from the original driveway. 
  
On December 1, 1993, in the midst of the Youngs’ 
renovation efforts, plaintiff Roger Lewis, Mrs. Jaffe’s 
nephew, received the deed to her property. By letter dated 
December 9, plaintiff’s attorney, also representing the 
Katzes, informed the Youngs that his clients would agree 
to relocation of the driveway if they would perform 
certain renovations, including refinishing the driveway 
with a permanent hard surface, installing entrance pillars 
and landscaping the driveway with evergreens on both 
sides. According to Mrs. Young, they agreed to do so 
once construction of their new home was completed, but 
***659 **651 were delayed by Mr. Young’s death in 
March 1994 and poor weather conditions. The tennis 
court was completed in May 1994. 
  
One month later, on June 23, 1994, plaintiff’s attorney 
sent a second letter demanding that, within 10 days, 

defendant improve the relocated driveway as had been 
agreed. Unless that were done, the letter warned, his 
clients, at defendant’s expense, would “proceed in putting 
the driveway back where it was originally,” despite the 
destruction of the tennis court, which stood in the way. 
Defendant alleges that, in addition, plaintiff soon after 
demanded that she pay him $60,000, which she refused. 
Plaintiff denies this assertion. 
  
The battle escalated even further when, on February 1, 
1995, plaintiff filed suit seeking a declaration of the 
parties’ rights *448 regarding the easement and a 
permanent injunction compelling defendant to remove the 
tennis court and return the driveway to its original 
location. Defendant alleges that, at this time, construction 
of her home—including its new entryway—had not yet 
been completed, and the combination of weather and the 
pending litigation delayed finishing the relocated 
driveway in accordance with the agreed-upon terms. 
Defendant answered the complaint with nine affirmative 
defenses and three counterclaims.2 Plaintiff moved for 
partial summary judgment, seeking a declaration of his 
rights and dismissal of defendant’s affirmative defenses 
and counterclaims. In opposition, defendant submitted 
affidavits of herself, her son and his friend attesting to 
Mrs. Jaffe’s consent to the driveway relocation. 
  
Supreme Court granted plaintiff’s motion for partial 
summary judgment and dismissed defendant’s 
counterclaim for reformation, holding that plaintiff had an 
easement over defendant’s property which defendant had 
no right to move and that CPLR 4519 (the Dead Man’s 
Statute) precluded any testimony regarding Mrs. Jaffe’s 
alleged oral consent. The court found as a matter of law 
that “since the location of the subject easement remained 
fixed for at least thirty-seven (37) years (from 
1956–1993) it could not be relocated without plaintiff’s 
consent.” Plaintiff then sought an order compelling 
defendant to restore the driveway to its original condition 
or allow him to complete the restoration at defendant’s 
expense—relief the court granted. 
  
For much the same reason the Appellate Division 
affirmed: although the location of the easement was not 
specified in the 1956 deed that created it, use of the 
driveway for 37 years without objection by the servient 
tenement fixed its location, and as such, its course could 
not be changed without consent. The Appellate Division 
noted, moreover, that summary judgment was proper 
because plaintiff established that he did not *449 consent 
to the relocation and defendant failed to proffer evidence 
raising an issue of fact.3 We now reverse. 
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II. 

[1] Analysis begins with a timeless first principle in the 
law of easements, articulated by this Court in Bakeman v. 
Talbot, 31 N.Y. 366 in 1865 and recently reasserted with 
equal vigor in Dowd v. Ahr, 78 N.Y.2d 469, 577 N.Y.S.2d 
198, 583 N.E.2d 911: express easements are defined by 
the intent, or object, of the parties. 
  
***660 [2] **652 While we have not previously 
considered the particular question now before us, we have 
several times passed upon questions involving the type of 
easement at issue—a right of way. As a rule, where the 
intention in granting an easement is to afford only a right 
of ingress and egress, it is the right of passage, and not 
any right in a physical passageway itself, that is granted to 
the easement holder (Bakeman v. Talbot, 31 N.Y., at 371,  
supra; Grafton v. Moir, 130 N.Y. 465, 470–472, 29 N.E. 
974 [easement granting “right of way through and over 
the carriage or alley-way in the rear of the * * * premises” 
held not to be a reservation of the “alley itself” but only 
“the right of way over the alley-way or carriage-way”] ). 
As this Court observed more than a century ago, 

“ ‘A right of way along a private road belonging to 
another person does not give the [easement holder] a 
right that the road shall be in no respect altered or the 
width decreased, for his right * * * is merely a right to 
pass with the convenience to which he has been 
accustomed.’ ” (Grafton v. Moir, 130 N.Y., at 472, 29 
N.E. 974, supra [quoting Goddard, Easements, at 332]; 
see also, Herman v. Roberts, 119 N.Y. 37, 42, 23 N.E. 
442.) 

  
[3] Thus, in the absence of a demonstrated intent to 
provide otherwise, a landowner burdened by an express 
easement of ingress and egress may narrow it, cover it 
over, gate it or fence it off, so long as the easement 
holder’s right of passage is not impaired (see, e.g., Dalton 
v. Levy, 258 N.Y. 161, 167, 179 N.E. 371 [narrowing of a 
right of way by construction of a building on it]; *450 
Grafton v.  Moir, 130 N.Y., at 471–473, 29 N.E. 974, 
supra [covering over of alleyway]; Andrews v. Cohen, 
221 N.Y. 148, 155, 116 N.E. 862 [covering over of 
passageway]; Brill v. Brill, 108 N.Y. 511, 516–517, 15 
N.E. 538 [fences and gates]; Cunningham v. Fitzgerald, 
138 N.Y. 165, 171, 33 N.E. 840 [changing street grade 
impaired access, and therefore required easement holder’s 
consent] ). As a matter of policy, affording the landowner 
this unilateral, but limited, authority to alter a right of way 
strikes a balance between the landowner’s right to use and 
enjoy the property and the easement holder’s right of 
ingress and egress (see, Paine v. Chandler, 134 N.Y. 385, 
391; , 32 N.E. 18 5 Warren’s Weed, New York Real 
Property, Easements, § 1.01[2] [4th ed.] ). 
  

While enjoying a limited right to narrow, cover, gate and 
fence off such easements, can a landowner similarly 
relocate a right of way without the easement holder’s 
consent? Other jurisdictions have broadly required 
consent to the relocation of easements.4 That has not, 
however, been the unanimous view of lower courts in 
New York (compare, Van Laak v. Malone, 92 A.D.2d 
964, 460 N.Y.S.2d 654 [landowner could relocate right of 
way where easement granted was “the right of ingress and 
egress * * * over a route now used * * * or one 
hereinafter designated to be used”]; Clements v. Schultz, 
200 A.D.2d 11, 13, 612 N.Y.S.2d 726 [landowners could 
not unilaterally relocate easement by constructing 
roadway where easement granted “free use of the present 
roadway, or any other roadway to be constructed”]; 
Quinta Doroteia, Ltd. v. Wagner, 141 A.D.2d 711, 713, 
529 N.Y.S.2d 581 [landowner entitled to relocate right of 
way where grant did not contain “detailed dimensional 
specifications” and new route did not adversely impact 
easement holder’s rights] ). 
  
Easement relocation questions that have previously 
reached this Court presented materially different factual 
situations. First, as exemplified by Dowd v. Ahr, 78 
N.Y.2d 469, 577 N.Y.S.2d 198, 583 N.E.2d 911, supra 
and *451 Onthank v. Lake Shore & Mich. S.R.R. Co., 71 
N.Y.194, our prior relocation cases ***661 **653 have 
not concerned rights of way. Rather, the easement holder 
in those cases was given the right to build a structure—a 
dock in one instance, a pipeline in the other—on the 
landowner’s property. Unlike the right of way now at 
issue, those easements could not be enjoyed unless and 
until their locations were fixed on the landowner’s 
property (see, Dowd v. Ahr, 78 N.Y.2d, at 473, 577 
N.Y.S.2d 198, 583 N.E.2d 911, supra [express grant to 
build a dock at “a point [to be] designated” by the 
grantor];5 Onthank v. Lake Shore & Mich. S.R.R. Co., 71 
N.Y., at 197, supra [once the pipe was laid, the easement 
location became fixed]; see also, Evangelical Lutheran St. 
John’s Orphan Home v. Buffalo Hydraulic Assn., 64 N.Y. 
561 [easement for dam] ). By contrast, enjoyment of an 
undefined right of ingress and egress over the land of 
another does not require any fixed occupancy of the 
landowner’s premises. 
  
The second category of cases to reach this Court involved 
relocation attempts by the easement holder, not—as in the 
present case—by the landowner (see, Onthank v. Lake 
Shore & Mich. S.R.R. Co., 71 N.Y.194, supra; 
Evangelical Lutheran St. John’s Orphan Home v. Buffalo 
Hydraulic Assn., 64 N.Y. 561, supra ). That, too, is a 
significant distinction. 
  
Traditionally, reasons given for denying easement holders 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1865008487&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1865008487&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991195277&pubNum=578&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991195277&pubNum=578&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1865008487&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_596_371&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_596_371
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1865008487&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_596_371&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_596_371
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892002909&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892002909&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892002909&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892002909&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890002903&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890002903&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932100839&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932100839&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892002909&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1917004874&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1917004874&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1888002466&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1888002466&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1893002452&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1893002452&pubNum=577&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892002950&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_596_391&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_596_391
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1892002950&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_596_391&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_596_391
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983116765&pubNum=602&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983116765&pubNum=602&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994119262&pubNum=602&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994119262&pubNum=602&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988083324&pubNum=602&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988083324&pubNum=602&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991195277&pubNum=578&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991195277&pubNum=578&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1877022789&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1877022789&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991195277&pubNum=578&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991195277&pubNum=578&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1877022789&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_596_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_596_197
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1877022789&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_596_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_596_197
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1876018606&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1876018606&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1876018606&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1877022789&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1877022789&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1876018606&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1876018606&pubNum=596&originatingDoc=I8ede5009d99c11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Lewis v. Young, 92 N.Y.2d 443 (1998)  
705 N.E.2d 649, 682 N.Y.S.2d 657, 1998 N.Y. Slip Op. 09254 
 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 5 
 

the right to make changes in location are that “treating the 
location as variable would depreciate the value of the 
servient estate, discourage its improvement, and incite 
litigation” (Restatement [Third] of Property [Servitudes], 
Tentative Draft No. 4, § 4.8[3], comment f ). Those same 
policy reasons, however, do not justify denying a 
landowner’s (or “servient owner’s”) limited authority to 
move an unlocated right of way. Indeed, recognizing that 
authority likely increases the value of the servient estate, 
and encourages the landowner to make improvements. 
Moreover, because a landowner’s authority to relocate a 
right of way without consent is limited—in that relocation 
may not impair the easement holder’s rights—both parties 
have an incentive to resolve any dispute prior to 
relocation. The easement holder has an interest in 
influencing the landowner’s choice of a new location, and 
the landowner will want to avoid the risk and cost of 
allowing a court to make an *452 after-the-fact 
determination as to the propriety of the relocation. 
  
Recognition of a relocation right in landowners raises its 
own policy concerns: that landowners (whose purchase 
price reflected the existence of the easement) will receive 
a windfall, that easement holders may be rendered 
vulnerable to harassment by the landowner and that the 
settled expectations of the easement holder will be 
disrupted (see, Davis v. Bruk, 411 A.2d 660 [Me.], supra; 
Note, The Right of Owners of Servient Estates to Relocate 
Easements Unilaterally, 109 Harv.L.Rev. 1693 [1996]; 
but see, Note, Balancing the Equities: Is Missouri 
Adopting a Progressive Rule for Relocation of 
Easements?, 61 Mo.L.Rev. 1039 [1996] ). We conclude, 
however, that these concerns are adequately addressed by 
the limitation that a landowner may not unilaterally 
change a right of way if that change impairs enjoyment of 
the easement holder’s rights (see, Grafton v. Moir, 130 
N.Y., at 473, 29 N.E. 974, supra [coverage that so 
darkens the passageway as to make travel uncomfortable 
interferes with reasonable enjoyment of easement]; 
Dalton v. Levy, 258 N.Y., at 167, 179 N.E. 371, supra; 
Andrews v. Cohen, 221 N.Y., at 155, 116 N.E. 862, 
supra; Brill v. Brill, 108 N.Y., at 516, 15 N.E. 538, supra; 
Cunningham v. Fitzgerald, 138 N.Y., at 171, 33 N.E. 840, 
supra ). 
  
[4] Thus, based on our precedents and their underlying 
policy considerations, we conclude that—as in the 
easement alteration cases—a balancing test is also 
appropriate as to relocation of an undefined right of way. 
In the absence of a demonstrated intent to provide 
otherwise, a landowner, consonant with the beneficial use 
and development of its property, can move that right of 
way, so long as the landowner bears the expense of the 
relocation, and so long as the change does not frustrate 

the parties’ intent or object in ***662 **654 creating the 
right of way, does not increase the burden on the 
easement holder, and does not significantly lessen the 
utility of the right of way (see, Restatement [Third] of 
Property [Servitudes], Tentative Draft No. 4, § 4.8[3] ). 
  
[5] Given that a landowner is not, as a matter of law, 
precluded from relocating such an easement of ingress 
and egress in the first instance, it follows that the 
easement holder’s continued use of the access—without 
more—does not itself alter that right (see, e.g., Peabody v. 
Chandler, 42 App.Div. 384, 59 N.Y.S. 240 [use of 
pathway for 13 years did not fix the location of an 
easement granting general right of way] ). Mere use of a 
particular path in accordance with an explicit right to do 
so is neither hostile nor adverse. Thus, continued usage of 
that same path *453 does not in and of itself fix an 
otherwise undefined location so as to enlarge the interest 
of the easement holder or reduce the interest of the 
landowner. 
  
 

III. 

Applying these principles to the facts at hand, we must 
first determine whether, in the 1956 Brown–Jaffe deed, it 
was the intention of the parties, in creating the right of 
way that plaintiff now enjoys, to deny the landowner’s 
right ever to relocate his main driveway without the 
easement holder’s consent. If no such intent is to be 
found—as we conclude—then defendant may relocate the 
right of way so long as plaintiff’s right is not impaired. 
  
[6] [7] The search for the parties’ intent begins with the 
words they used in creating the easement. Here, the deed 
conveyed to the Jaffes a right to “the perpetual use, in 
common with others, of [Mr. Brown’s] main driveway, 
running in a generally southwesterly direction between 
South Ferry Road and [Mr. Brown’s] residence 
premises.” Under the terms of that grant, the Jaffes 
secured the right of convenient passage to and from their 
property, while the Browns retained the right to use their 
property as they saw fit, so long as it did not interfere 
with the right of passage granted (see, 5 Warren’s Weed, 
New York Real Property, Easements, § 1.01[2] [4th ed.] ). 
  
The deed, however, does not reflect an intent to deny Mr. 
Brown the right ever to relocate the “main driveway” to 
his house in order to accommodate the grantees’ right of 
ingress and egress to their adjoining premises. Indeed, the 
indefinite description of the right of way suggests the 
opposite—namely, that the parties intended to allow for 
relocation by the landowner. Notably, the parties 
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themselves in the same deed described two additional 
easements by explicit reference to metes and bounds. Had 
they intended the right of way to be forever fixed in its 
location, presumably they would have delineated it in 
similar fashion. Moreover, if by “main driveway” they 
meant to perpetuate the driveway then in existence, the 
additional specification found in the deed—“running in a 
generally southwesterly direction between South Ferry 
Road and [Mr. Brown’s] residence premises”—would 
have been superfluous. 
  
The provision manifests an intention to grant a right of 
passage over the driveway—wherever located—so long 
as it meets the general directional sweep of the existing 
driveway (see, e.g., Matter of City of New York [West 
Tenth St.], 267 N.Y. 212, 221, 196 N.E. 30 *454 
[easement with “high-water line” as a boundary was not 
fixed at high-water line that existed at the time of the 
grant, but rather, at “such line wherever it might thereafter 
be located”]; Lattimer v. Sokolowski, 31 N.Y.S.2d 880, 
881 [easement granting right of way across property from 
the highway to a particular lot “as the same is now used” 
did not reserve a right of passage over the two lanes then 
in existence but granted a right of way reasonably 
necessary and convenient for the purpose for which it was 
created.] ). 
  
[8] When—as here—the language of a grant does not itself 
reveal an intent to preclude the landowner’s right to 
relocate the right of way, consideration must also be given 
to circumstances surrounding the conveyance, including 
the conduct of the parties both prior and subsequent to the 

grant (Bakeman v. Talbot, 31 N.Y., at 368, supra; Wilson 
v. Ford, 209 N.Y. 186, 196, 102 N.E. 614, rearg. denied 
***663 **655 209 N.Y. 565, 103 N.E. 1135; Onthank v. 
Lake Shore & Mich. S.R.R. Co., 71 N.Y., at 197, supra ). 
Here, however, nothing in the conduct of the parties or 
other surrounding circumstances indicates an intent to 
deny the landowner’s right to relocate the driveway. Thus, 
the only remaining fact question is whether the relocation 
impairs or diminishes plaintiff’s right of ingress and 
egress. 
  
Accordingly, the order of the Appellate Division, insofar 
as appealed from, should be reversed, with costs, and the 
case remitted to Supreme Court for further proceedings in 
accordance with this opinion. 
  

Judges BELLACOSA, SMITH, LEVINE, CIPARICK, 
and WESLEY concur. 
 
Order, insofar as appealed from, reversed, etc. 
  

All Citations 

92 N.Y.2d 443, 705 N.E.2d 649, 682 N.Y.S.2d 657, 1998 
N.Y. Slip Op. 09254 
 

Footnotes 
 
1 
 

The Katzes are not parties to this litigation, and their easement rights are not at issue. 
 

2 
 

Defendant sought reconstruction of the 1956 deed from the Browns to the Jaffes to reflect mutual mistake, inasmuch as that 
deed did not contain the same “relocation provision” found in the deed to the Katzes. She also sought a permanent injunction 
compelling plaintiff to remove his utility wires and related paraphernalia from defendant’s property as any easement which 
existed was only for purposes of ingress and egress, and $50,000 in damages for plaintiff’s destruction of certain trees on her 
property. 
 

3 
 

To complete the procedural picture: the trial court severed defendant’s counterclaims regarding removal of utility wires and 
destruction of trees and plaintiff’s second through sixth causes of action. Only the easement issue was appealed; defendant’s 
stay of the trial court orders remains in effect during pendency of the appeal. This Court granted leave to appeal that portion of 
the Appellate Division order affirming the declaration that the right of way could not be moved, and dismissed as nonfinal the 
portion of the order affirming enforcement of the declaration (91 N.Y.2d 953, 671 N.Y.S.2d 712, 694 N.E.2d 880). 
 

4 
 

See generally, Bruce and Ely, Easements and Licenses in Land ¶ 7.05; Davis v. Bruk, 411 A.2d 660(Me); Edgell v. Divver, 402 A.2d 
395 (Del); Hollosy v. Gershkowitz, 88 Ohio App. 198, 98 N.E.2d 314; but see, Ogden v. Bankston, 398 So.2d 1037 (La.) (landowner 
entitled to relocate where original location prevented most advantageous subdivision of servient estate and easement holder 
was afforded equally convenient access); Mackin v. Mackin, 186 Conn. 185, 439 A.2d 1086 (easement holder entitled to nominal 
damages only where relocation resulted in minimal inconvenience). Elsewhere, courts have recognized their own power to 
compel relocation, in the interests of justice, where the change did not substantially interfere with the easement holder’s use 
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and enjoyment of the right of way. See, Soderberg v. Weisel, 455 Pa.Super. 158, 687 A.2d 839; Kline v. Bernardsville Assn., 267 
N.J.Super. 473, 631 A.2d 1263. 
 

5 
 

In Dowd, moreover, the Court noted that the landowner could have achieved its objective in the enjoyment and development of 
its property without demolishing and relocating the easement holders’ dock (78 N.Y.2d, at 474, 577 N.Y.S.2d 198, 583 N.E.2d 911, 
supra ). 
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70 A.D.3d 1286 
Supreme Court, Appellate Division, Third 

Department, New York. 

Kenneth M. SULLIVAN et al., Respondents, 
v. 

Jason C. WOODS Sr., Appellant. 

Feb. 25, 2010. 

Synopsis 
Background: Landowners brought action against 
adjoining landowners, seeking declaratory judgment 
concerning extent and scope of easement over their 
property. The Supreme Court, Montgomery County, 
Catena, J., entered order granting landowners’ motion for 
permission to relocate easement on their property, and 
adjoining landowners appealed. 
  

[Holding:] The Supreme Court, Appellate Division, 
Lahtinen, J., held that landowners were not entitled to 
summary judgment on motion for permission to relocate 
easement. 
  

Affirmed as modified. 
  
 
 

West Headnotes (3) 
 
 
[1] 
 

Judgment 
Remedies to determine property rights 

 
 Landowners failed to establish that elements of 

balancing test for determining whether easement 
for ingress and egress may be relocated 
supported relocating easement on their property 
as matter of law, and thus landowners were not 
entitled to summary judgment on their motion to 
relocate easement in action against adjoining 
landowners seeking declaratory judgment 
concerning extent and scope of easement; 
landowners’ affidavit merely stated their intent 
to move easement in future. 

1 Cases that cite this headnote 

 

 
 
[2] 
 

Easements 
Ways 

Easements 
Change of location 

 
 Where the intention in granting an easement is 

to afford only a right of ingress and egress, it is 
the right of passage, and not any right in a 
physical passageway itself, that is granted to the 
easement holder, and under certain 
circumstances and in the absence of a 
demonstrated intent to provide otherwise, a 
landowner burdened by an express easement of 
ingress and egress may change it. 

3 Cases that cite this headnote 
 

 
 
[3] 
 

Easements 
Change of location 

 
 In determining whether a landowner may move 

an easement on his property, a balancing test 
must be employed in which the landowner, 
consonant with the beneficial use and 
development of its property, can move that right 
of way, so long as the landowner bears the 
expense of the relocation, and so long as the 
change does not frustrate the parties’ intent or 
object in creating the right of way, does not 
increase the burden on the easement holder, and 
does not significantly lessen the utility of the 
right of way. 

1 Cases that cite this headnote 
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Before: MERCURE, J.P., SPAIN, ROSE, LAHTINEN 
and McCARTHY, JJ. 

Opinion 

LAHTINEN, J. 

 
*1286 Appeal from an order of the Supreme Court 
(Catena, J.), entered October 21, 2008 in Montgomery 
County, which, among other things, granted plaintiffs’ 
cross motion for permission to move the location of an 
easement. 
  
Plaintiffs and defendant own adjoining parcels of land in 
the Town of Root, Montgomery County. In 1964, 
plaintiffs’ predecessor in title reserved an easement in 
favor of defendant’s predecessor “for ingress and egress 
over the present roadway” to allow access from the camp 
on defendant’s property over plaintiffs’ property to a 
public road. After years of dispute regarding the extent 
and scope of the easement, plaintiffs commenced this 
action for, among other things, declaratory judgment 
pursuant to RPAPL article 15. Defendant asserted various 
counterclaims. Following some disclosure, defendant 
moved for summary judgment declaring that he has an 
easement over the *1287 existing roadway. Plaintiffs 
cross-moved for an order allowing them to relocate part 
of the roadway by which defendant accessed his camp. 
Supreme Court, as relevant on appeal, granted defendant 
summary judgment on his counterclaim that he has an 
express easement over plaintiffs’ property and also 
granted plaintiffs summary judgment on their request to 
move part of the roadway. Defendant appeals. 
  
[1] [2] “[W]here the intention in granting an easement is to 
afford only a right of ingress and egress, it is the right of 
passage, and not any right in a physical passageway itself, 
that is granted to the easement holder” (Lewis v. Young, 
92 N.Y.2d 443, 449, 682 N.Y.S.2d 657, 705 N.E.2d 649 
[1998]; Marek v. Woodcock, 277 A.D.2d 864, 865, 716 
N.Y.S.2d 812 [2000], lv. dismissed 96 N.Y.2d 792, 725 
N.Y.S.2d 641, 749 N.E.2d 210 [2001] ). “[U]nder certain 
circumstances and ‘in the absence of a demonstrated 
intent to provide otherwise, a landowner burdened by an 
express easement of ingress and egress may [change it]’ ” 
(Chekijian v. Mans, 34 A.D.3d 1029, 1031, 825 N.Y.S.2d 
281 [2006], lv. denied 8 N.Y.3d 806, 833 N.Y.S.2d 426, 
865 N.E.2d 843 [2007], quoting Lewis v. Young, 92 
N.Y.2d at 449, 682 N.Y.S.2d 657, 705 N.E.2d 649). In 
determining whether there is an intent to provide for more 
than the right of passage, we look first to the words used 
in creating the easement (see  **580 Chekijian v. Mans, 
34 A.D.3d at 1031, 825 N.Y.S.2d 281). Where, as here, 
there is merely a general reference to an existing road, 

without more, an intent for a fixed location of the 
easement is not inferred (see id. at 1031, 825 N.Y.S.2d 
281; Green v. Blum, 13 A.D.3d 1037, 1038, 786 N.Y.S.2d 
839 [2004]; see also Lewis v. Young, 92 N.Y.2d at 
453–454, 682 N.Y.S.2d 657, 705 N.E.2d 649; cf. Estate 
Ct., LLC v. Schnall, 49 A.D.3d 1076, 1078, 856 N.Y.S.2d 
251 [2008] [relocation not permitted where judgment 
establishing prescriptive easement “expressly defined it 
by reference to a survey map showing the precise path of 
the easement in detail, including exact distances and 
courses and with reference to monuments, adjacent 
properties, highwater lines and other landmarks”] ). 
  
[3] However, determining that a landowner is not 
precluded as a matter of law from relocating the easement 
does not end the analysis. Next, a “balancing test” must 
be employed in which the “landowner, consonant with the 
beneficial use and development of its property, can move 
that right of way, so long as the landowner bears the 
expense of the relocation, and so long as the change does 
not frustrate the parties’ intent or object in creating the 
right of way, does not increase the burden on the 
easement holder, and does not significantly lessen the 
utility of the right of way” (Lewis v. Young, 92 N.Y.2d at 
452, 682 N.Y.S.2d 657, 705 N.E.2d 649). Where the 
landowner seeks to establish the right to relocate an 
easement in a summary judgment motion, the landowner, 
consistent with well-settled procedures, has the initial 
burden of satisfactorily establishing that the elements of 
the balancing test all support *1288 relocating the 
easement to the place desired by the landowner as a 
matter of law (see generally Winegrad v. New York Univ. 
Med. Ctr., 64 N.Y.2d 851, 853, 487 N.Y.S.2d 316, 476 
N.E.2d 642 [1985] ). 
  
Plaintiffs failed to meet their initial burden. The affidavit 
of plaintiff Kenneth M. Sullivan merely states that he 
“does intend to move the easement in the future, and will 
do so consistent with the law.” His attorney repeats the 
relevant elements, but makes no effort beyond conclusory 
statements to show how those elements are satisfied. The 
reproduction of a survey map contained in the record, 
which was attached to the attorney’s affirmation and 
purports to show the proposed relocation of part of the 
road, is of such poor quality as to be of virtually no 
assistance and certainly does not establish all the relevant 
elements as a matter of law. Accordingly, plaintiffs’ cross 
motion should not have been granted (see Green v. Blum, 
13 A.D.3d at 1038, 786 N.Y.S.2d 839). 
  
ORDERED that the order is modified, on the law, with 
costs to defendant, by reversing so much thereof as 
granted plaintiffs’ cross motion for summary judgment 
permitting the easement to be moved; cross motion 
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denied; and, as so modified, affirmed. 
  

MERCURE, J.P., SPAIN, ROSE and McCARTHY, JJ., 
concur. 
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125 Misc. 343 
Supreme Court, New York County, New York, 

Special Term. 

BOWERS 
v. 

FIFTH AVE. & SEVENTY-SEVENTH ST. 
CORPORATION. 

April 25, 1925. 

Action by one Bowers against the Fifth Avenue & 
Seventy-Seventh Street Corporation. Judgment for 
defendant, and complaint dismissed. 
  
 
 

West Headnotes (2) 
 
 
[1] 
 

Covenants 
Buildings in General 

 
 Covenants in general words, prohibiting erection 

of anything except “dwelling houses” or 
“first-class dwelling houses,” do not, in absence 
of specific language, such as “for use of one 
family” or “of type now prevailing,” limit 
dwellings to type prevailing when covenant was 
executed. 

4 Cases that cite this headnote 
 

 
 
[2] 
 

Covenants 
Buildings 

 
 Covenant prohibiting erection of any except 

“ordinary first-class dwelling” is not violated by 
erection of 14-story apartment house, word 
“ordinary” reducing rather than increasing 
restriction. 

2 Cases that cite this headnote 
 

 
 

Opinion 

**743 *343 LYDON, J. 

 
[1] This case involves the question of whether a 
restrictive covenant created in 1871 against the erection of 
anything other than an ‘ordinary *344 first-class 
dwelling’ is violated by the erection of a 14-story 
apartment house designed to house fourteen families. The 
plaintiff claims that the restrictive covenant imposed by a 
deed dated October 12, 1871, made by Uriah F. Rogers 
and wife to John D. Crimmins conveying certain property 
now in part owned by the plaintiff, is violated by the 
erection of the defendant’s apartment house. At the time 
of the conveyance, Uriah F. Rogers and his wife owned 
the property now owned by the defendant, which was not 
conveyed until after the property now owned by the 
plaintiff had been conveyed to John D. Crimmins. The 
covenant reads as follows: 

‘And the said respective parties of the 
first and second parts to this indenture 
of conveyance do hereby covenant 
and agree to and with each other and 
to and with their and each of their 
respective heirs, executors, 
administrators and assigns, that there 
shall not at any time or times 
hereafter be erected or built any stable 
or stables or other structure than 
ordinary first-class dwellings upon 
any part of the lands or premises 
comprised within the following 
boundaries, that is to say, on the west 
by Fifth avenue, on the south by the 
center line of the block between 
Seventy-Sixth and Seventy-Seventh 
streets, on the north for the distance of 
two hundred twenty feet in an easterly 
direction from the said easterly side of 
Fifth avenue.’ 

  
  

The plaintiff’s contention is that the use of the words 
‘ordinary first-class dwellings’ distinguishes this covenant 
from the one passed upon **744 by the Appellate 
Division, First Department, and the Court of Appeals in 
the case of South Church v. Madison Avenue Building 
Co., Inc., 163 App. Div. 359, 148 N. Y. S. 519, affirmed 
Reformed Protestant Dutch Church, Garden St., in City of 
New York v. Madison Ave. Bldg. Co., 214 N. Y. 268, 
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108 N. E. 444, L. R. A. 1915F, 651. I cannot agree with 
the plaintiff that there is any additional limitation, as he 
claims, by the use of the word ‘ordinary.’ In fact, the 
word ‘ordinary’ reduces, if anything, the restriction as to 
first-class dwellings. As was said by the Court of Appeals 
in that case: 

‘It seems very clear that the simple 
term ‘dwelling house’ used in this 
covenant is broad enough to include 
and permit an apartment house. We 
require little aid from dictionaries or 
decisions to enable us to see that 
within the ordinary meaning of 
language a dwelling house is a house 
or structure in which people dwell and 
such, concededly, are the character 
and purpose of an apartment house. 
There is no way in which we can 
fairly engraft upon these particular 
words considered by themselves any 
further limitations of definition which 
would make a structure used for 
ordinary dwelling purposes more or 
less a dwelling house merely because 
of the number of people who dwelt in 
it.’ 

  

And the Court of Appeals in the same case further said: 
‘But *345 the people who made the 
contract knew of the developments 
through which dwelling houses had 
passed before attainment of the 
houses which then largely prevailed 
in the quarter in question, and of 
course they must be assumed to have 
foreseen that still further development 
and changes must occur.’ 

  
[2] The rule of construction of covenants of this character 
is well settled that unless there is specific language, such 
as ‘for the use of one family,’ or ‘of the type now 
prevailing,’ or other specific limitation, that general 
words such as ‘dwelling houses’ or ‘first-class dwelling 

houses’ do not limit to dwelling houses of the type 
prevailing at the time of the execution of the covenant, 
but include any structures used for residential purposes as 
developed by changing conditions. South Church v. 
Madison Ave. Bldg. Co., Inc., supra. 
  

The plaintiff, furthermore, insists that there is no change 
in the general character of the neighborhood and that 
because on Seventy-Seventh street, between Madison and 
Fifth avenues, there are no apartment houses or structures 
other than private dwellings, that the fact is established 
that the neighborhood is one exclusively for private 
dwellings. This is an extremely limited definition of the 
word neighborhood. The evidence shows that there are 
numerous apartment houses within a few blocks of the 
plaintiff’s property and in the same block, to wit, between 
Seventy-Sixth and Seventy-Seventh streets on Fifth 
avenue. There is a one-family private dwelling house on 
the north-east corner of Fifth avenue and Seventy-Sixth 
street, and adjoining the same is a 7 and 9-story apartment 
house which was completed in November, **745 1923, 
adjoining which on the north is an excavation for a 
14-story apartment house, the rear portion of which 
adjoins a portion of the premises now owned by the 
plaintiff, but is situated wholly on the south one-half of 
the block between Seventy-Sixth and Seventy-Seventh 
streets. 

I doubt very much that the plaintiff’s contention that the 
neighborhood has not in any way changed can be 
sustained, but, aside from that, the fact that the covenant 
is not sufficient in limitation to prevent the erection of an 
apartment house on the land in question, it necessarily 
follows that judgment must be for the defendant and the 
complaint dismissed. Findings have been passed upon. 
Submit decision on notice. 

All Citations 

125 Misc. 343, 209 N.Y.S. 743 
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L.R.A. 1915F, 651 
Court of Appeals of New York. 

MINISTER, ETC., REFORMED PROTES TANT 
DUTCH CHURCH IN GARDEN ST . 

v. 
MADISON AVE. BLDG. CO., Inc. 

Feb. 25, 1915. 

Appeal from Supreme Court, Appellate Division, First 
Department. 
  
Submission of controversy between the Minister, Elders, 
and Deacons of the Reformed Protestant Dutch Church in 
Garden Street in the City of New York, commonly known 
as South Church, and the Madison Avenue Building 
Company, Incorporated, in which the Murray Hill 
Association, Incorporated, intervened. From a judgment 
of the Appellate Division for plaintiff (163 App. Div. 359, 
148 N. Y. Supp. 519), defendant appeals. Affirmed. 
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**445 *270 Admund L. Baylies, of New York City, for 
appellant and intervener. 

Jabish Holmes, of New York City, for respondent. 

Opinion 

*271 HISCOCK, J. 

 

We are called on to determine whether the Appellate 
Division decided correctly in a controversy submitted to it 
that the appellant must carry out a contract *272 made by 
its assignor and representative with the respondent for the 
purchase of certain premises owned by the latter, and 
which inquiry involves the construction of a restrictive 
covenant. 

The premises are situated at the corner of Madison avenue 
and Thirty-Eighth street, in what is frequently known as 
the Murray Hill district, in the city of New York. It 
appears that all of the buildings in the block, which 
includes the premises, outside of respondent’s church 
building, are private dwelling houses designed for 
occupation by one family only, and which fully comply 
with the restrictive covenant hereinafter quoted. The 
proposed purchaser desired the premises as a site for a 
large apartment house, and the contract fully provided 
that it should not be enforceable if such restriction, 
concededly applicable to the lands in question, prevented 
the erection thereon of such an apartment house or would 
render the premises unmarketable in view of such use. 
[1] The restriction which the parties thus considered and 
which has furnished this controversy was adopted by 
Mary Murray and others in 1847, when they were the 
owners of a large tract, including the premises. It 
provided that: 
‘Neither of them [said parties and owners] nor his heirs 
and assigns shall or will at any time hereafter erect or 
cause to be erected upon any of the lots owned by them 
respectively or any part of the same any building or 
erection other than brick or stone dwelling houses of at 
least two stories in height and with the ordinary yard 
appurtenances to dwelling houses, and except churches 
and stables of brick or stone for private dwellings, and, 
further, that they will not hereafter erect or permit upon 

such lots or any part of the same any livery stable, 
slaughterhouses,’ etc. 
  
  

The precise question is whether an apartment house will 
be a ‘dwelling house’ within the meaning of this 
provision; for there is no objection to the form, style, 
character or construction of the proposed building other 
*273 than that it is to be an apartment house 
accommodating many families, instead of a dwelling 
house intended for occupation by a single family. 

It seems very clear that the simple term ‘dwelling house,’ 
used in this covenant, is broad enough to include and 
permit an apartment house. We require little aid from 
dictionaries or decisions to enable us to see that, within 
the ordinary meaning of language, a ‘dwelling house’ is a 
house or structure in which people dwell, and such, 
concededly, are the character and purpose of an apartment 
house. There is no way in which we can fairly ingraft 
upon these particular words considered by themselves any 
further limitations of definition which would make a 
structure used for ordinary dwelling purposes more or less 
a dwelling house merely because of the number of people 
who dwelt in it. I think that the appellant really concedes 
this, but it urges upon us that the words ‘dwelling house’ 
in this particular case are to be used as though they were 
‘private dwelling house,’ thereby meaning a building 
designed for occupation by one family only, and in which 
case the term doubtless would exclude an apartment 
house. The contention for this interpretation is 
substantially based upon three reasons. 
[2] The first one is that all of the other dwelling houses in 
the block where these premises lie are designed for single 
families; wherefrom it is urged that a practical 
construction has been placed on the covenant which is 
binding upon the present purchaser. There may be 
considerable doubt whether the fact that residents of this 
district up to a certain point of business and residential 
development in the city have failed to erect **446 
apartment houses would be any proof of an understanding 
or belief that such a house could not be erected when the 
owner thought the time had arrived for so doing . Possibly 
a party who was endeavoring to erect a building which 
was objected to as violating some covenant of uncertain 
meaning might, under certain circumstances, give 
evidence *274 that buildings like this had been erected in 
a neighborhood under the same restriction without 
objection as indicating a common understanding of what 
the restriction meant. But it is much more doubtful 
whether evidence would be permissible that people had 
not exercised certain rights as a means of proving that 
they did not possess the rights when such failure of 
exercise might be entirely due to other causes. But, aside 
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from this, of course the rule of practical construction is 
only applicable when the language which is the subject of 
construction is of dubious meaning, and that we do not 
believe to be the case here. We think the words ‘dwelling 
house’ are of too plain and certain a meaning to permit 
their interpretation to be governed by evidence of what 
people have done or thought under or about them. 
  
[3] [4] The second basis of appellant’s contention is that 
at the time when this covenant was drafted and put into 
operation no such thing was known as an apartment 
house, but this district, so far as occupied at all, was 
occupied by private residences, and that therefore the 
parties had in mind, and the contract should be interpreted 
as meaning, such dwelling houses as then existed, and 
excluding the modern apartment house. This contention 
also is too fallible to survive careful consideration . 
  

Where a covenant in plain and complete language limits 
the use of real estate to the erection of a certain and 
general class of buildings by reference to their 
fundamental purposes, as dwelling houses, the law will 
not still further extend the restriction by enforcing it 
against all but a limited variety of such buildings which 
happened to be in sue when the covenant was made. The 
general rule of law applicable to such a covenant is 
against such a construction; for it requires it to be 
construed strictly against, rather than liberally in favor of, 
the grantor . 

I do not think that the parties who originated the present 
restriction expected any such interpretation as is *275 
now urged. It is true that at that time apartment houses 
were not known, although a cheaper form of community 
dwelling house—the tenement house—was. But the 
people who made the contract knew of the developments 
through which dwelling houses had passed before 
attainment of the houses which then largely prevailed in 
the quarter in question, and, of course, they must be 
assumed to have foreseen that still further development 
and changes must occur. If they failed to restrict against 
these, we must believe that it was not because they were 
not to be anticipated, but rather because the parties 
overlooked them, or more probably because they did not 
desire to incumber their property by too detailed and 
burdensome restrictions, but only by the fundamental and 
general one that it should be used for dwelling houses as 
these might be developed and fashioned by future 
experience and customs. The principle of interpretation 
which we are following has been applied to other 
situations, and is, we think, applicable to the present one. 
Taylor v. Goodwin (1878–79) L. R. 4 Q. B. Div. 228; 
Diocese of Trenton v. Toman, 74 N. J. Eq. 702, 711, 70 
Atl. 606; Geiger v. P. & R. Turnpike Co., 167 Pa. 582, 31 

Atl. 918, 28 L. R. A. 458; State v. Mo. Pac . Ry. Co., 71 
Mo. App. 385, 393. 
[5] The last contention is based on the sentence in the 
clause which excepts from the prohibition against the 
erection of buildings other than dwelling houses, etc., 
‘stables * * * for private dwellings.’ It is said that this 
permission to erect stables for private dwellings reflects 
light on the entire clause, and shows that the parties 
contemplated only private dwelling houses, which would 
mean dwelling houses for occupation by single families. 
We are not, however, able to accept that interpretation. 
  

This was to be a residential district. By the exception 
under consideration the right was permitted of erecting 
stables which might be very obnoxious unless regulated, 
*276 and it was evidently intended to guard against any 
such result, and not adopt an exception which would 
permit public or unusual stables of any kind. This intent is 
evidenced elsewhere by the prohibition against livery 
stables. But there were, or might be, other stables of a 
public or obnoxious kind which would come in under the 
exception unless it was limited, such as business, 
boarding, or community stables. To prevent this we have 
the limitation that the stables should be only for private 
dwellings, and I think that this was merely a simple and 
comprehensive method of saying that they should be for 
private purposes, as distinguished from those of another 
and public character such as have been mentioned by way 
of illustration. It is difficult to believe that the draftsman 
by ‘private’ dwellings had in mind anything different than 
was expressed by the preceding term ‘dwelling house.’ 
He was simply trying beyond question to impose upon 
this incidental use of the land a private, as distinguished 
from a public or business, use. 

But, even if we should assume that the two terms 
‘dwelling house’ and ‘private dwellings’ were used with 
an intentional differentiation of meaning, I do not think 
the result would be that which is disired by the appellant. 
The primary clause permitting the erection of dwelling 
houses by itself is clear and complete, and its meaning 
will not be cut down by a subsequent phrase, unless such 
is the obvious intent and effect. If **447 the latter term 
now being considered is more restricted than the former, 
it is just as permissible to believe that the draftsman 
intended to place greater and more careful restrictions on 
the erection of the potentially more obnoxious stable than 
upon a dwelling house, as it is to conclude that he 
intended to place a more limited meaning upon the 
preceding term by the use of narrower words in a 
subsequent clause relating to another and independent 
subject. While such a restrictive clause as the general one 
now before us has not been heretofore construed by this 
court *277 in respect of the subject now involved, we 
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think the interpretation which we are giving is well 
fortified by decisions of the Supreme Court. 

In Sonn v. Heilberg, 38 App. Dig. 515, 56 N. Y. Supp. 
341, it was held that a clause prohibiting the erection of 
‘any building * * * less than three stories in height, and 
the same to be in every way adapted for use as a family 
residence,’ did not prevent the erection of an apartment 
house. While the trial court evidently considered certain 
facts having relation to a change in the character of the 
structures and the business carried on in the immediate 
neighborhood where the building was to be erected, the 
Appellate Division placed its decision simply upon the 
meaning of the covenant itself, and it seems to us that the 
restriction there under consideration to a building adapted 
for use as ‘a family residence’ was more exclusive than 
the one which we have been considering. 

In Hurley v. Brown, 44 App. Div. 480, 483, 60 N. Y. 
Supp. 846, 849, the clause under consideration forbade 
the use of property for certain business purposes, and 
required that the grantee should build ‘a substantial 
two-story dwelling house’ costing not less than a certain 
sum, and, when objection was made to the erection of a 
building with stores on the first floor and flats or 
apartments above, it was held, quoting from the case of 
Sonn v. Heilberg, that: 

‘In no event would the erection of a 
flat or tenement house be a violation 
of the covenant against erecting 
anything but dwelling houses.’ 

  

In Holt v. Fleischman, 75 App. Div. 593, 78 N. Y. Supp. 
647, it was held that a covenant to erect upon a lot 
conveyed ‘a first-class dwelling house,’ with certain 
dimensions, would not be violated by the erection of an 
apartment house. 

In Bates v. Logeling, 137 App. Div. 578, 122 N. Y. Supp. 
251, the doctrine of Holt v. Fleischman, supra, was 
reiterated, that the erection of an apartment house was not 
a violation of a covenant to erect a first-class dwelling 
house. 

This same principle seems also to have been held in the 
*278 case of Gallatin v. Blake Building & Realty Co., 
which was tried before Hamilton Odell, Esq., as referee, 
and involved the construction of a clause prohibiting in 
the neighborhood of Gramercy Park, in the city of New 
York, ‘any other buildings save brick or stone dwelling 
houses of at least three stories in height,’ and also by the 
judgment in Thebaud v. Vultee, tried in the Court of 
Common Pleas in the city of New York in 1888, and 
involving the consideration of the same covenant now 

before us. See, also, Johnson v. Jones, 244 Pa. 386, 90 
Atl. 649, 52 L. R. A. (N. S.) 325; McMurty v. Phillips 
Investment Co., 103 Ky. 308, 45 S. W. 96, 40 L. R. A. 
489; Hutchinson v. Ulrich, 145 Ill. 336, 34 N. E. 556, 21 
L. R. A. 391. 
[6] Finally, it is urged that specific performance should 
not be decreed against this appellant, for the reason that 
the statement of facts does not set forth as fully as it might 
the purposes for, and the conditions under, which this 
district is now occupied, and because this judgment will 
not be conclusive upon others who are not parties to this 
proceeding, and who may institute further actions to 
interfere with the enjoyment by appellant of these 
premises for apartment house purposes. 
  

We appreciate that it might be a reason for withholding a 
command for specific performance if the judgment in this 
proceeding was based on a solution of disputed facts, and 
would still leave the purchaser subject to serious attacks 
by other persons, but we do not feel that any such 
situation as that can arise. 

The respondent is not relying for relief upon its version of 
disputed facts, or even upon any parol testimony such as 
may be necessary as establishing a case of practical 
construction. It is simply relying upon what it contends to 
be, and what we are holding to be, a justifiable 
interpretation of a clause employing plain and 
unambiguous language which requires no evidence of 
surrounding circumstances or of practical interpretation 
by the parties. It is true that other parties who are 
interested may institute proceedings to enjoin the erection 
of an apartment *279 house. It seems to be the inalienable 
right of any person to start a lawsuit, but the court will not 
regard such possibility of action as a reason for refusing 
specific performance when a judgment is to be rendered 
which, under the ordinary rule of stare decisis, will 
control the determination of subsequent suits started for 
the same purpose. Ebling v. Dreyer, 149 N. Y. 460, 471, 
44 N. E. 155. 

In conclusion it may be stated that there is no lack of 
appreciation of the sentiments of those residents of this 
district who have become attached to it as one of a private 
residential character and who are anxious to preserve it 
against the inroads of more public or business purposes. 
There must, however, be considered the rights of those 
who desire or feel compelled to devote their property to 
such latter uses, and who have an absolute right to invoke 
the principle that they may thus do unless such right has 
been clearly restricted by some binding covenant **448 
or limitation, and this, as we have held, does not exist 
against the present proposed use of the respondent’s lot. 
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The judgment, therefore, should be affirmed, with costs. 

WILLARD BARTLETT, C. J., and CHASE, 
CUDDEBACK, HOGAN, MILLER, and SEABURY, JJ., 
concur. 
 

Judgment affirmed. 

All Citations 

L.R.A. 1915F, 651, 214 N.Y. 268, 108 N.E. 444 
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219 A.D. 552 
Supreme Court, Appellate Division, Second 

Department, New York. 

PIERSON 
v. 

RELLSTAB BROS., Inc. 

January 14, 1927. 

Appeal from Special Term, Westchester County. 
  
Action by Walter Pierson against Rellstab Bros., Inc. 
Judgment for defendant, dismissing complaint on the 
merits, and plaintiff appeals. Judgment unanimously 
affirmed on opinion at Special Term. 
  
 
 

West Headnotes (2) 
 
 
[1] 
 

Covenants 
Nature and Operation in General 

 
 Unless grantor’s intention is contained in 

express language of restrictive covenant itself, 
or is legally inferable therefrom, it may not be 
given effect. 

1 Cases that cite this headnote 
 

 
 
[2] 
 

Covenants 
Tenement Houses 

 
 Covenant prohibiting erection of building other 

than one house, to be used only as a dwelling, 
without limitation on number of families which 
might occupy it, held not to restrict building of 
apartment house, in which number of families 
dwell. 

5 Cases that cite this headnote 
 

 
 

Attorneys and Law Firms 

**406 *553 Moore, Hall, Swan & Cunningham, of New 
York City, for appellant. 

Tierney, Schrenkeisen & Kettner, of New Rochelle, for 
respondent. 

Argued before KELLY, P. J., and MANNING, YOUNG, 
KAPPER, and LAZANSKY, JJ. 

**404 The following is the opinion of Mr. Justice Taylor 
at Special Term: 
[1] The restrictive covenant in this case was imposed in 
1888 upon lands in New Rochelle, then a more rural 
community than at present. Undoubtedly **405 we may 
suspect that the party originally imposing it, as well as the 
grantee, contemplated a high-class residential 
development rather than one of multifamily houses. 
Whatever we may suspect was the intention, unless it is 
contained in the express language of the covenant itself, 
or is legally inferable therefrom, such suspected intention 
may not be given effect. The court may not read into the 
covenant anything which the parties did not place therein. 
There was language enough extant and available to the 
parties, if actually they had desired to make the restriction 
more onerous than they did make it by the express 
provisions thereof. 
  
[2] As far as germane to this inquiry, the restriction 
prohibits the erection ‘on said lot’ of ‘any building other 
than one house to be used only as a dwelling * * * except 
the usual outhouses. * * *’ The cost of the dwelling and a 
certain set-back, inter alia, were prescribed, and 
manufacturing and business were if effect prohibited, 
togther with certain nuisances. Nothing was contained 
within the four walls of the covenant as to the character of 
the dwellings which might be erected thereon. The 
covenant, which was wholly unambiguous, did not in any 
respect prescribe the character of the ‘dwelling,’ and it 
contained no express, and I hold that there was no 
implied, limitation upon the number of families which 
might occupy it. The defendant’s ‘dwelling,’ as altered, is 
to be a high-class apartment house, in which a number of 
families will dwell. The contemplated rental per room per 
month is, comparatively speaking, large. Such an 
apartment house is contemplated by the language of the 
covenant in the instant case, even though we may suspect 
that the original landowner in 1888 may not have 
contemplated the apartment house. Under recent authority 
I determine that the plaintiff has *554 established no 
violation of the covenant by the defendant. Reformed 

http://www.westlaw.com/Browse/Home/KeyNumber/108/View.html?docGuid=I0d7bb3b9d6ac11d983e7e9deff98dc6f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/108k49/View.html?docGuid=I0d7bb3b9d6ac11d983e7e9deff98dc6f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I0d7bb3b9d6ac11d983e7e9deff98dc6f&headnoteId=192713180950120000427183221&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/108/View.html?docGuid=I0d7bb3b9d6ac11d983e7e9deff98dc6f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Browse/Home/KeyNumber/108k51(3)/View.html?docGuid=I0d7bb3b9d6ac11d983e7e9deff98dc6f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I0d7bb3b9d6ac11d983e7e9deff98dc6f&headnoteId=192713180950220000427183221&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)


Pierson v. Rellstab Bros., 219 A.D. 552 (1927)  
219 N.Y.S. 404 
 

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2 
 

Protestant Dutch Church Garden St. in City of New York 
v. Madison Ave. Building Company, 214 N. Y. 268, 108 
N. E. 444; Bennett v. Petrino, 235 N. Y. 474, 139 N. E. 
578. 
The plaintiff contends that a learned colleague’s 
determination, denying the defendant’s motion for 
judgment in defendant’s favor upon the pleadings, is 
sufficient to warrant, or even compel, a judgment in favor 
of the plaintiff in this case. As I read his memorandum 
deciding that motion, however, his view was that the 
interests of justice required a deliberate trial of the issues 
after a full hearing, rather than a more summary 
disposition of the case upon the pleadings. At all events, I 
determine that the decisions of our highest court, above 
cited, are controlling. They militate conclusively, in my 
opinion, against the soundness of plaintiff’s theory that 
the defendant’s altered building, which is concededly an 
apartment dwelling house, violates the restriction. I hold 
that it does not. It is true that for years only one-family 
dwellings were erected in this restricted part. If the 
covenant were ambiguous, the said use by the occupants 
of the restricted plots might be helpful in ascertaining 
their real intention. That such claimed practical 
construction of the covenant may not be indulged in, as 
far as the situation presented in this case is concerned, is 
not at all doubtful, because our Court of Appeals, in 
annother litigation, in effect has determined the question 
adversely to the plaintiff here. I quote from the language 
of Hiscock, J., in Reformed Protestant Dutch Church 
Garden St. in City of New York v. Madison Avenue 
Building Company, 214 N. Y. 268, at pages 273, 274, 108 
N. E. 444, 446: 
  

‘Possibly a party who was 
endeavoring to erect a building which 
was objected to as violating some 
covenant of uncertain meaning might 
under certain circumstances give 
evidence that buildings like this had 
been erected in a neighborhood under 
the same restriction without objection 
as indicating a common 
understanding of what the restriction 
meant. But it is much more doubtful 
whether evidence would be 
permissible that people had not 
exercised certain rights as a means of 

proving that they did not possess the 
rights when such failure of exercise 
might be entirely due to other causes. 
But, aside from this, of course, the 
rule of practical construction is only 
applicable when the language which 
is the subject of construction is of 
dubious meaning and that we do not 
believe to be the case here. We think 
the words ‘dwelling house’ are of too 
plain and certain a meaning to permit 
their interpretation to be governed by 
evidence of what people have done or 
thought under or about them.’ 

  
This reasoning applies with great force to the situation in 
the case at bar. Upon the whole case I find that the 
plaintiff has established no cause of action, and that the 
defendant is entitled to a judgment dismissing the 
complaint of the plaintiff upon the *555 merits, but under 
all the circumstances disclosed in the record I direct that 
such judgment in favor of the defendant shall be without 
costs. 
  
Decreed accordingly. Settle decision and judgment on 
notice. The plaintiff will kindly present requests to find, if 
so advised, and I will pass upon the same at the time of 
the settlement of the decision. 
  
  

Opinion 

PER CURIAM. 

 

Judgment unanimously affirmed, with costs, on opinion 
of Mr. Justice Taylor at Special Term. 

All Citations 

219 A.D. 552, 219 N.Y.S. 404 
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285 A.D.2d 859, 728 N.Y.S.2d 275, 2001 N.Y. Slip 
Op. 06370 

John H. Van Schaick et al., 
Appellants-Respondents, 

v. 
Trustees of Union College, Respondent-Appellant. 

Supreme Court, Appellate Division, Third 
Department, New York 

88325 
(July 19, 2001) 

CITE TITLE AS: Van Schaick v Trustees of Union 
Coll. 

HEADNOTES 

 
 
DEEDS 
RESTRICTIVE COVENANTS 
 

([1]) Restrictive covenants in original deeds do not 
prevent defendant, not-for-profit higher-educational 
institution and owner of properties in realty plot, from 
converting existing residential structures into 
administrative office building and “theme” student 
housing--proposed use of building as “theme student 
housing” does not constitute “trade, manufacture, or 
business” but, rather, use falls squarely within meaning of 
“dwelling house”--proposed use of second property as 
administrative offices for alumni relations department is 
not proscribed by use restriction prohibiting use of 
dwelling house as business; such use is incidental to 
operation of school and school is not business within 
meaning of restrictive covenant at issue here; operation of 
administrative office for private, not-for-profit college or 
university is not business use; moreover, school had been 
in existence for over 100 years at time realty plot was 
developed on lands directly adjacent to campus and once 
owned by defendant; use of parcels in question by 
defendant was sufficiently foreseeable and, yet, framers 
of restrictive covenants did not craft specific restriction 
prohibiting future use by defendant of land in realty plot 
for school purposes. 
  

 
 
DEEDS 
RESTRICTIVE COVENANTS 
 

([2]) Restrictive covenants in original deeds do not 
prevent defendant, not-for-profit higher-educational 
institution and owner of properties in realty plot, from 
converting existing residential structures into 
administrative office building and “theme” student 
housing--assertion that restrictive covenant prohibits 
defendant from constructing any buildings or using 
existing buildings on its properties for any purpose other 
than single-family residences is rejected; covenant 
provides that on those lots which are smaller than 70 feet 
by 140 feet, construction is limited, prior to January 1, 
1920, to “one private one-family dwelling house”; 
covenant further provides that for those lots which are 70 
feet by 140 feet or larger, construction is restricted, in 
perpetuity, to “dwelling house,” cost of which shall be at 
least $6,000; all of defendant’s lots at issue exceed 70 feet 
by 140 feet lot dimension; accordingly, “one private 
one-family dwelling house” restriction is not applicable to 
defendant’s lots herein; instead, second clause applies and 
permits construction of “dwelling house,” use of which is 
not limited to single-family private residence. 
  

 

Spain, J. 

Cross appeals from an order of the Supreme Court 
(Caruso, J.), entered March 21, 2000 in Schenectady 
County, which, inter alia, granted defendant’s cross 
motion for summary judgment dismissing the complaint. 
  
Defendant, a not-for-profit higher-educational institution, 
is the owner of certain properties situated in an area 
known as the “General Electric Realty Plot” (hereinafter 
the realty plot) located in the City of Schenectady, 
Schenectady County. By 1997, defendant had obtained 
special use permits to develop two of its properties in the 
realty plot for the purpose of converting existing 
residential structures into an administrative office 
building and “theme” student housing. Defendant’s 
properties at issue are burdened by restrictive covenants 
contained in their original deeds which state, in relevant 
part: 
  
“(1) That the said party of the second part, its successors 
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and assigns will not at any time hereafter, prior to 
January 1, 1920 erect or cause or procure permit or suffer 
to be erected upon any part of the hereby granted 
premises having a frontage of less than [70] feet and a 
depth of less than [140] feet, any buildings except one 
private one-family dwelling house and out-buildings 
thereof, and no building erected on said premises or any 
part thereof shall at any time be used except for such 
purposes; and no dwelling house with its outbuildings as 
aforesaid shall at any time be erected or be allowed or 
suffered to *860 remain on any part of the premises 
hereby conveyed unless it be on a lot the side lines of 
which are at least [70] feet apart at all points and having a 
depth of at least [140] feet and unless it shall cost not less 
than Six Thousand Dollars, and subject also to the 
following covenants: ... 
  
“(4) That said premises or any buildings erected or to be 
erected thereon shall not at any time be used for the 
purpose of any trade, manufacture or business of any 
description, excepting that the same may be used for 
offices for the practice of medicine or for other 
professional work” (emphasis supplied). 
  
In October 1998, plaintiffs, owners of real property 
located in the realty plot, commenced this action seeking 
a declaratory judgment that, pursuant to the restrictions 
contained in the deeds, defendant was prohibited from 
constructing any buildings or using the existing structures 
on its properties in the realty plot for any purpose other 
than single-family residential use. Plaintiffs also sought 
an injunction prohibiting defendant from constructing any 
buildings on those properties for any purpose other than 
single-family dwellings. Defendant answered asserting, 
inter alia, that its proposed uses of the properties did not 
violate the restrictive covenants. 
  
Plaintiffs, thereafter, moved for summary judgment and 
defendant cross-moved for summary judgment and leave 
to amend its answer to assert that plaintiffs lacked 
standing to bring the action. Supreme Court denied 
plaintiffs’ motion for summary judgment, granted 
defendant’s cross motion for summary judgment 
dismissing the complaint and denied defendant’s motion 
to amend its answer. Plaintiffs appeal from that part of the 
court’s order that denied their motion for summary 
judgment and granted defendant’s cross motion for 
summary judgment. Defendant cross-appeals from that 
portion of the order denying its motion for leave to amend 
its answer. 
  
It is well settled that the law favors “free and 
unencumbered use of real property, and covenants 
restricting use are strictly construed against those seeking 

to enforce them” (Witter v Taggart, 78 NY2d 234, 237; 
see, Huggins v Castle Estates, 36 NY2d 427, 430; Ledda 
v Chambers, 284 AD2d 690, 691; Doin v Bluff Point Golf 
& Country Club, 262 AD2d 842, 842-843, lv denied 94 
NY2d 753; Gitlen v Gallup, 241 AD2d 856, 858). 
Moreover, courts will enforce such restraints only when 
their application has been established by “clear and 
convincing proof” (Witter v Taggart, supra, at 238; see, 
Huggins v Castle Estates, supra, at 430; Ledda v 
Chambers, supra). We find that plaintiffs’ evidence fails 
to meet this burden and, accordingly, we agree with 
Supreme Court’s resolution of the merits of this action in 
defendant’s favor.*861 
  
Initially, we reject plaintiffs’ assertion that paragraph one 
of the restrictive covenants prohibits defendant from 
constructing any buildings or using the existing buildings 
on its properties for any purpose other than single-family 
residences. In our view, paragraph one provides that on 
those lots which are smaller than 70 feet by 140 feet, 
construction is limited, prior to January 1, 1920, to “one 
private one-family dwelling house.” Paragraph one 
further provides that for those lots which are 70 feet by 
140 feet or larger, construction is restricted, in perpetuity, 
to a “dwelling house,” the cost of which shall be at least 
$6,000. Significantly, the record reflects that all of 
defendant’s lots at issue in this action exceed the 70 feet 
by 140 feet lot dimension contained in paragraph one. 
Accordingly, the “one private one-family dwelling house” 
restriction is not applicable to defendant’s lots herein. 
Instead, the second clause of paragraph one applies and 
permits the construction of a “dwelling house,” the use of 
which is not limited to a single-family private residence 
(see, Minister of Refm. Prot. Dutch Church v Madison 
Ave. Bldg. Co., 214 NY 268, 272-273; see also, Bennett v 
Petrino, 235 NY 474). 
  
Likewise, we agree with Supreme Court that the 
restrictive covenants contained in paragraph four of the 
deed restrictions apply to defendant’s properties at issue 
herein. Notwithstanding defendant’s contrary assertion, 
we find that the date limitation on the restrictive language 
contained in the first part of paragraph one does not 
appear in paragraph four and has no application to lots the 
size of defendant’s properties, i.e., 70 feet by 140 feet or 
larger. We find, however, that defendant’s proposed uses 
of the subject properties do not violate the use restrictions 
contained in paragraph four. Specifically, defendant’s 
proposed use of one of the buildings as “theme student 
housing” does not constitute “trade, manufacture, or 
business” but, rather, the use falls squarely within the 
meaning of “dwelling house,” which has been defined as 
“a house or structure in which people dwell” and held to 
include apartment houses, tenements and the like 
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(Minister of Refm. Prot. Dutch Church v Madison Ave. 
Bldg. Co., supra, at 273; Bowers v Fifth Ave. & 
Seventy-Seventh St. Corp., 125 Misc 343, 344-345, affd 
215 App Div 764, affd 243 NY 536). 
  
We turn next to the issue of whether defendant’s proposed 
use of a second property as administrative offices for its 
alumni relations department is proscribed by the use 
restriction in paragraph four prohibiting the use of a 
dwelling house as a *862 business.* Supreme Court 
determined that such use was incidental to the operation 
of defendant’s school and that a school is not a business 
within the meaning of the restrictive covenant at issue 
here (see generally, Sweet v Hollearn, 142 Misc 408, 411; 
but see, Marsh v Adams, 171 Misc 414). It is well 
established that where language used in a restrictive 
covenant is capable of more than one interpretation, all 
doubts must be resolved in favor of the free use of 
property (see, Freedman v Kittle, 262 AD2d 909, 911; 
Gitlen v Gallup, 241 AD2d 856, 858, supra; Thrun v 
Stromberg, 136 AD2d 543, 544; Lewis v Spies, 43 AD2d 
714, 716). Although the issue has apparently not been 
addressed at the appellate level in this State, we conclude 
that the operation of an administrative office for a private, 
not-for-profit college or university is not a business use. 
Moreover, defendant’s school had been in existence for 
over 100 years at the time the realty plot was developed 
on lands directly adjacent to the campus and once owned 
by defendant. The use of the parcels in question by 
defendant was sufficiently foreseeable and, yet, the 
framers of the restrictive covenants did not craft a specific 
restriction prohibiting future use by defendant of land in 
the realty plot for school purposes. Accordingly, we find 
that plaintiffs have failed to prove by clear and 

convincing evidence that defendant’s proposed use 
violates the restrictions in paragraph four. 
  
Finally, while we agree with Supreme Court’s 
determination on the merits, we note that, inasmuch as 
this is a declaratory judgment action, dismissal of the 
complaint was improper and a declaration should be 
granted in favor of defendant (see, Maurizzio v 
Lumbermens Mut. Cas. Co., 73 NY2d 951, 954; 
Graystone Ltd. Partnership v Church Oil Co., 274 AD2d 
637, 639). In light of our decision, we need not consider 
the merits of defendant’s cross appeal or the parties’ 
remaining arguments. 
  

Mercure, J. P., Crew III and Carpinello, JJ., concur. 
 
Ordered that the order is modified, on the law, with costs 
to defendant, by reversing so much thereof as dismissed 
the complaint; it is declared that the single-family use 
restriction contained in paragraph one is inapplicable to 
defendant’s properties exceeding 70 feet by 140 feet and 
that the restrictive covenants contained in paragraph four, 
while applicable to defendant’s properties, are not 
violated by defendant’s proposed uses of the subject 
properties; and, as so modified, affirmed.*863 
  

Copr. (C) 2017, Secretary of State, State of New York 
 

Footnotes 
 
* 
 

Supreme Court held, and plaintiffs apparently concede, that the proposed use is clearly not one of trade or manufacture. 
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Deed from Village of Mamaroneck and Town of Mamaroneck, dated May 28, 1952 
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Deed from Rudolf Novak and Lieselotte Novak, dated January 5, 1955 and recorded 
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Deed from Board of Education, Union Free School District No. 1, Town of 
Mamaroneck, County of Westchester, New York, dated December 12, 1966 and 
recorded March 15, 1967 in Liber 6693 Cp. 473 (Parcel III) .......................................  
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Deed from Hampshire Country Club, Inc., dated August 24, 1994 and recorded 
October 3, 1994 in Liber 10980 Cp. 269 (Parcel IV)....................................................  
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Deed from Frank Katzenberg and Helen Maz, dated August 21, 1994 and recorded 
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Covenants and restrictions contained in deed from Rushmore Realty Corporation to 
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Easement from Minna M. Mahlstedt to S.M.H. Corporation dated September 22, 
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Terms, covenants, restrictions, conditions and reservation contained in the deed 
from S.M.H. Corporation to Hommocks Holding Corporation, dated June 18, 1928 
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Release from S.M.H. Corp to Hommocks Holding Corp. and Marmont Corporation, 
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Easement from S.M.H. Corporation to Westchester Lighting Company, dated 
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Easement from S.M.H. Corp. to Westchester Lighting Company, dated November 1, 
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Easement from S.M.H. Corp. to Westchester Lighting Company, dated June 11, 
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recorded June 28, 1955 in Liber 5471 Cp. 498. ............................................................  

 
 
18 

Easement to Westchester Joint Water Works and the Village of Mamaroneck, dated 
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Terms, covenants, conditions, provisions and easements contained in Agreement 
made between Fairway Green, Inc. and Hampshire Country Club, Inc., dated May 
19, 1984 and recorded May 22, 1984 in Liber 7922 Cp. 785 .......................................  

 
 
20 

Terms, covenants, conditions and easements contained in the Agreement between 
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Easement and Agreement by and between Estate Appraisal & Valuation Co., Inc., 
Hampshire Country Club Inc. and Tara Stone Goldstein, dated August 23, 2007 and 
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Westchester Joint Water Works Easement by and between Hampshire Country 
Club, Inc. and Westchester Joint Water Works, dated January 23, 2003 and recorded 
April 14, 2008 under Control No. 480980293 ..............................................................  
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Reservation of Easement/Right of Way as set forth in deed between Estate Appraisal 
& Valuation Co. Inc. and Westchester Joint Water Works, dated January 23, 2007 
and recorded January 9, 2008 under Control No. 4800211 ..........................................  
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Easement and Right of Way granted to Village of Mamaroneck on Liber 3032 Cp. 
424 .................................................................................................................................  

Reservation of easement recorded November 10, 1994 in Liber 11013 Cp 55 ............  
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