
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

x
In the Matter of the Application of
JOCELYN DONAT,

Petitioners,
- against -

DECISION & ORDER
DAN GRAY, BUILDING INSPECTOR OF THE
VILLAGE OF MAMARONECK, RICHARD Index No. 16-1825
SLINGERLAND, VILLAGE MANAGER OF THE
VILLAGE OF MAMARONECK, PLANNING
BOARD OF THE VILLAGE OF MAMARONECK;
AVC PROPERTIES LLC, BRIAN GELLMAN
and STACY GELLMAN,

Respondents.
x

ZAMBELLI, A.].

The following papers numbered 1-16 read on this motion to dismiss the petition for

relief pursuant to CPLR Article 78:

PAPERS NUMBERED

Notice of Petition, Verified Petition with Exhibits 1-31,
& Donat Affidavit with Exhibits 1-2 1-5
Respondent AVC Properties Notice of Motion to Dismiss,
Klausner Affirmation with Exhibits A-E 6-8
Village Respondent& Notice of Motion to Dismiss, Staudt
Affirmation with Exhibit A 9-1 1
Koerner Affirmation in Opposition to Motion and in Support of
Default Judgment with Exhibit I & Memorandum of Law 1 2-14
Klausner Reply Affirmation 15
Village Respondents’ Reply Memorandum of Law 16



Upon the foregoing papers it is ordered as follows:

Petitioner Jocelyn Donat (“petitioner”) resides at 670 Hampshire Road in the Village

of Mamaroneck, New York. Petitioner brings this CPLR Article 78 proceeding seeking a

judgment revoking the three building permits issued on March 30, 2016 by respondent Dan

Gray (“Gray”), the Building Inspector for the Village of Mamaroneck, to respondent AVC

Properties LLC (“AVC”) on March 30,2016 in regard to the construction of three residential

homes on the property known as 1017 Grove Street, Mamaroneck, New York. AVC

received the building permits pursuant to their subdivision application for 1017 Grove

Street (the “Project”) to the Village Planning Board (“PB”), which was granted by that board

on May 27, 2015. Petitioner’s property shares a rear lot line with the Project.

The PB resolution which granted AVC subdivision approval for the Project contains

33 conditions. At issue in this proceeding is condition 31, which required AVC to take

certain steps in regard to the care and treatment of tree roots in close proximity to the

construction, which steps included, liitrjj, that prior to the issuance of a building permit,

AVC submit to the Village Building Department%a protocol from a certified arborist setting

forth industry standards and procedures regarding excavations around trees, and that the

arborist be present to observe the work and that at the conclusion of the work, the arborist

would submit a report confirming that the protocol was adhered to at alt times (Verified

Petition, Exhibit 1). It is the contention of the petition that the Building Inspector, in issuing

AVC the building permits, failed to enforce this PB condition of subdivision approval, and

as a result, AVG failed to comply with it and its failure to do so resulted in damage to

petitioner’s large maple tree, which damage requires the tree to be removed. Petitioner

therefore seeks a judgment revoking the building permits granted to AVC and to have the
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matter remitted to the PB for a “re-determination” of its final subdivision approval.

Both AVG and the ViNage respondents move to dismiss the petition. Respondents

argue that the matter is time barred because they submit that while petitioner seeks

revocation of the building permits, she is actually seeking to challenge the PB grant of

subdivision approval, as indicated by the request to have this matter remitted to that board

for it to revisit its already granted subdivision approval. Respondents furth argue that

petitioner failed to exhaust her administrative remedies by appealing the issuance of the

building permits to the Village Zoning Board of Appeals (“ZBA”). They also contend that,

as petitioner seeks revocation of the building permits, the petition should be dismissed for

failure to state a claim, as respondents argue that the petition improperly seeks to compel

the performance of a discretionary duty. The Village respondents also move to dismiss as

against respondent Richard Slingerland (“S(ingerland’), the Village Manager, as they

submit that he is not a proper party to the proceeding, as he is not involved in the issuance

of building permits and the petition fails to state a cause of action against him or request

any relief against him.

In response to the motions to dismiss, petitioner argues that the motions were

untimely and procedurally improper, and submits that this Court should enter a default

judgment in petitioner’s favor. Substantively, petitioner argues that the matter is not time

barred because she is challenging the issuance of the building permits, not the PB’s grant

of sub-division approval, and that her petition timely challenged that act. Petitioner also

disputes that she failed to exhaust her administrative remedies, as she submits that there

is no administrative avenue of appeal to review conditions imposed on subdivision plat

approvals, as she contends that the ZBA has appellate jurisdiction over zoning appeals but
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not over subdivision conditions. Petitioner further submits that the petition does state a

cause of action, as she argues that she is not challenging the failure of the Building

Inspector to take an enforcement action but rather the issuance of the building permits

themselves. Petitioner also contends that the Village Manager was properly joined as a

party due to his extensive involvement and supervision of the Building Inspector’s actions.

As to petitioner’s argument4hat the motions to dismiss were procedurally improper

and untimely filed, this argument is without merit. Petitioner set a May 20, 2016 return date

to the petition. Pursuant to CPLR §7804(c), the respondents deadline to answer or move

against the petitIon was five days before the return date, which in this case, was May 15,

2016. However, as May 15, 2016 was a Sunday, respondents had until the following day,

Monday, May 16, 2016 to file and serve their responsive papers and, as per the affidavits

of service filed therewith, the papers were actually filed and served on that date. That

petitioner’s counsel did not receive the papers until May 18, 2016 is of no moment, as

pursuant to CPLR §2103, service of answering papers is complete upon mailing. Thus,

the motions were timely filed. The motions to dismiss are also procedurally proper, and

the argument that the petition failed to state a cause of action was property raised as an

objection in point of law (Matter of Lally v. Johnson City Central Sch. Dist., 105 A.D.3d

1129, 1130-31 (3d Dept. 2013)).

As to petitioner’s argument that in filing their motions to dismiss, respondents

improperly extended the return date from May 20, 2016 until June 6, 2016, had

respondents not changed the return date, petitioner would have had just two days to
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respond thereto1. Respondents cannot be faulted for providing further time to allow

petitioner to respond, and it cannot be said that an extension of nine business days (due

to the intervening Memorial Day holiday) was excessive. To the extent that petitioner felt

this extension to be too long, petitioner was free to file her papers earlier than they were

due, although she did not.

In determining a motion to dismiss pursuant to CPLR §7804(1), a court is limited to

examining the petition and all of the allegations contained therein are to be deemed true

(Matter of Brown V. Foster, 73 A.D3d 917, 918 (2d Dept. 2010), ki. denied 15 N.Y.3U 710

(2010); Matter of 10 East Realty LLC v. Incorporated Villacie of Valley Stream, 17 A.D.3U

472, 473 (2d Dept. 2005); Matter of Long Island Contractors Assoc. v. Town of Riverhead,

17 AD.3d 590, 594 (2d Dept. 2005)). Moreover, in the determination of such a motion, the

petitioners are to be accorded the benefit of every possible inference (Matter of Brown v.

Foster, supi; Matter of JO East Reajy LLC v. Incorporated Village of Valley Stream,

supra).

The motions to dismiss are granted and the petition is dismissed. The petition

seeks to challenge the issuance of the building permits issued to AVC; indeed, in her reply

memoranda of law to the motion to dismiss, petitioner argues that this matter is not time

barred because she is challenging the March 30,2016 action of the building inspector to

issue the permits. However, petitioner failed to appeal the issuance of the building permits

to the ZBA and thus, she failed to exhaust her administrative remedies.

1The parties both advise that respondents sought an adjournment of the return date from
petitioner, who refused to consent to any such adjournment un’ess the respondents agreed to stop work
on the project, which they refused to do, as this would effective’y be granting petitioner the same relief she
seeks by bringing this petition. (Petitioner never sought a temporary restraining order or preliminary
injunction from this Court).
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Mamaroneck Village Code (“Code”) §342-86 provides that among the enumerated

duties of the building inspector are the enforcement of the provisions of the zoning code

and “of all rules, conditions and requirements adopted or specified pursuant thereto”.

Specifically asto site development approvals made by the PB, Code §342-86 provides that

the building inspector shall “enforce the observance and performance of all the terms and

conditions of such grants and approvals.” As to th ZBA, Code §342-90, entitled Powers

and Duties, provides in relevant part that the ZBA “shall hear and decide appeals from and

review from any order, requirement, decision, interpretation or determination made by any

administrative official . . . charged with the implementation or enforcement of this [Code]

and may reverse or affirm, wholly or partly, or may modify the order, requirement, decision,

interpretation or determination appealed from and make such determination and order as,

in its opinion, ought to be made in the premises.” Relatedly, Code §342-91 (A), entitled

Interpretation and Construction of Provisions, provides, in relevant part, that upon an

appeal to the ZBA, that board may “determin[e] the meaning and applicability of any.

condition or requirement specified or made under or pursuant to the provisions hereof.” In

contrast, the Code provisions regarding the PB do not endow that board with any authority

to review or modify determinations made by the building inspector (Code Chapter 58).

Pursuant to the above Code provisions, petitioner was required to appeal the grant

ci the building permits by the building inspector to the ZEA prior to filing this proceeding

in this Court. Contrary to petitioner’s arguments that there is no “administrative avenue of

appeal” for petitioner in regard to the conditions which she seeks to have enforced, Code

§342-90 and §342-91 (A) expressly provide for such an appeal. As to petitioner’s argument

that the ZBA is without authority to modify the conditions on subdivision approval made by
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the PB, this argument is disingenuous. As petitioner makes cleat in her argument that her

petition was timely filed, the petition challenges the issuance of the building permits, not

the grant of subdivision approval. That petitioner seeks for her requested relief that the

matter be remitted to the PB for potential modification of the conditions of sub-division

approval does not dictate which Village Board has jurisdiction to review determinations

made b the building inspector. Petitioner cannot avoid her obligation to exhaust her

administrative remedies merely by requesting relief that could be granted only by a PB as

opposed to a ZBA, especially given that the PB is devoid of any authority over building

inspector determinations. Petitioner’s reliance upon Marxv. Zoning Bd. of Appeals of Vill.

of Mill Neck, 137 A.D.2d 333 (3d Dept. 1988) is misplaced, as that case is not factually on

point. The Marx case involved the petitioners therein essentially appealing a prior PB

determination directly to a ZBA and seeking modifications of the conditions imposed by the

PB, which the ZBA correctly held was beyond its jurisdiction (j4). Unlike the matter at bar,

in Marx there was no challenge to any determination made by the building inspector which

would have placed the matter within the purview olthe ZBA. Accordingly, the petition must

be dismissed for petitioner’s failure to exhaust her administrative remedies and appeal the

issuance of the building permits to the ZBA (Matter of Hayes v. Walrath, 271 A.D.2d 744,

745 (3d Dept. 2000)).

The petition must also be dismissed for failure to state a cause of action. While

petitioner argues that it is not seeking to have respondents enforce the Code, as noted

above, petitioner seeks specific relief for the alleged violation of the PB conditions. In

essence, petitioner is seeking not only an acknowledgment that the conditions were not

met by AVC but seeks also to compel the building inspector to address the failure to
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comply by rescinding the building permits and remitting the matter to the PB. Petitioner

points to no code provisions or law which require respondents to grant petitioner this

specific relief for a violation of the PB condition relating to her tree and, indeed, as pointed

out by respondents, remitting the matter to the PB for reconsideration of its subdivision

approval would allow petitioner to subvert the statute of limitations applicable to that

board’s approval, which has since run. Given this, it cannot be aiU that petitioner is

seeking the performance of a ministerial act, as the building inspector is vested with

discretion in these matters. As the remedy of mandamus to compel is not available to

compel an act for which the respondents may exercise judgment or discretion, the petition

herein fails to state a cause of action ( Matter of Kaufman v. Office of Building

Inspector, Village of Mamaroneck, 295 A.D.2U 349 (2d Dept. 2002); Matter of Saks v.

Petosa, 184 A.D.2d 512 (2d Dept. 1992); Matter of Young v. Town of Huntington, 121

A.D.2U 641, 642 (2d Dept. 1986); Matter of Church of the Chosen v. City of Elmira, 18

A.D.3d 978, 979 (3d Dept. 2005), ty. denied, 5 N.Y.3d 709 (2005), cert. denied,

Stephenson v. City of Elmira, 547 U.S. 115 (2006))2.

is noted that as per the papers submitted by the parties herein, the Village respondents are
attempting to address the issue of the damage to petitioner’s tree and hired an independent arborist to
inspect the tree, which according to the report from that arborist attached to petitioner’s opposition papers
to the motion (Exhibit 1), determined that the safest course of action is to remove the tree. ft is further
noted that to the extent that construction activities have damaged petitioner’s tree, petitioner has a remedy

at law in the form of an action for damages.
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Accordingly, the respondents’ motions to dismiss are granted and the proceeding

is dismissed in its entirety.

This Decision constitutes the Order of the Court.

Dated: White Ptains, New York
August16 , 2016

/1) Z’/? -

/7J’)’?

BARBARA G. ZAMEELLI
A.J.S.C.

Gregory 0. Koerner, Esq.
Korner & Associates
233 Broadway - Suite 2207
New York, New York 10279

Patricia W. Gurahian, Esq.
McCullough, Goldberger & Staudt LLP
1311 Mamaroneck Avenue - Suite 340
White Plains, New York 10605

David S. Klausner, Esq.
The Law Office of David S. Klausner PLLC
150 Grand Street - Suite 510
White Plains, New York 10601

Brian & Stacy Gellman
38 Top of the Ridge
Mamaroneck, New York 10543

Nancy Barry, Esq.
Chief Clerk
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