To commence the statutory time period {or appeals as
of right (CPLR § 3513 [a]), you arc advised to serve a
copy of this order, with notice of entry, upon all partics.

Diso _x_ Dz Seq Mo, _i _ Type __mandamus__

SUPREME CCURT CF THE STATE OF MNEW YORK
COUNITY OF WESTCHISTER

PRESENT: JON, L-NDA S. JAMIZISON

.4
In the Mattexr c¢f the ZLppi_cation c:I
HAMPSHIRE RECREAT_ON, LLC,
Index No. z2767/2(19
Fe-iziorer,
For mardarus Jursuant Zo Arzicle 78 DECISICH AND ORDER

o the CPLR

-against-

FILED

MAR 16 2099

TIHOTHY ¢. g
Respondents. \ cou COUNTY CLER#? I
X . NTY OF WESTCHESTER

THE VILLAGE OF MAMAROSMECK THZ VILLAGE
QF MAMEZRONECK ELANNING BQOARD,

Tre fcollow:-ng papers anuncszred 1 to 5 were read on this

petition:
Papers Numberesd
Order.to Shzw Cause, Peiiticn =znd Exhibits 1

o

Memorardun cf Law

Rifirmstion and Zxhibits -n Opoosition 3
Feply Zffirrazion and Zxh:bizs 4
Feply Memorandum of Liw 5

Petizicner is a Zeveloper seeking to develop a parcel of its
property in the Villace of Mamzrcreck. For many years, and
througl o>ther lawsuit:s, tas parties have been litigazing in front

oI thkze CZourt. The Zourt thus oresumes that all partizs are




familier with the facts. With zhis De2titiosn, zTetizioner =eeks a
writ of randamuas (1) direé:;ng raspondent Plannine BPoard o fils
= Final Znvircamen:zal Impact Steazsment (“FIIS”) or petizicrer’'s
=roject withir thkree busiress days from tz2 dzze cf servics of
Notice of Entry cf the Court's Oxder: and (2) directing zh=s
flannirg Boarc tc issue its vwritten Zindirgs statement wiztkin 3D
Zays of filinc tke FEIS.

The applicable statutory provisicn in this matter is SEQRA,
~he State Environmental Quai-ty Review Act., 6 NYCRR § 617.9.
This provision provides, in relevant part. that “the lead agercy
wTust prepsre cr cause to ke przrared, and must file a f-nal EIS.
within 45 calendar days after the cles2 of any hearing oz witk:n
50 calender davs aZter the filing of tae draft EIS, whichever
occurs later. . . (11) The last dat=s for presarazion and
Ziling oI the final EIS mav be extended under tae following
circumstances: (a) if it is cecermined that additional time is
necessary to pradare the statement adequately.”

Pet:tioner filed its firs: proposad FEIS in Oczober 2018,!
after hunireds of comments or zhe Draf: Environmental Impact
Statement (“DEZ3’); four revisions of the DEIS; and zwo public
hearings >n the DEIS. Once petitioner filed the prooosed FEIS,
respondenz’s coasultant gave petitiorer extensive zomments, with

over 200 requests for information. Petitioner responded to this,

'Respondent does not contradict this timelina.



and submitted a second propozed FEIS in Apfil 201&. Multiple
work cessions followed. Petiz:-oner coatends that it addressed
every guestior zrd issua2d raised by respondent as guickly as it
cou_d.

In Lugust z£13, petiticner demerdad that respondent deem the
FEIS complete &t tae Sedtemzer 11, 2C¢1) meeting. Iespondent did
not dc sc, howsver. 1In Noverwrber 201S, respondent gave petitioner
a fifth version of the propcsed FEIS. According to petitioner,
respondent alsc statad that it wanted -o hold another public
comment reriod c¢n th2 croposal? kefore moving to finalize it.
Frustrated by whkat p=2tizioner perceives as respondent’s
recalzitrance, retitioner ccmmenced this proceedinc.

3ubsequently, a:t the December 3, 2019 work session, the
Plarning Board Zormally reso_ved that “additional time is
necessary to prepare the statement adequately.” This was the
first tire tzat respondent had invoked this provis:zon.
Respondent ccontends that it -s “working actively to address all
of th= significant eavironmental issues presented ty Hampshire's
applization and that -- has been doing so since Harmpshire
subrizted its init:al proposed FEIS.” Respondent asserts that
this Court "has no authority tc -nterfere in the ongoing

administrative process under SEQRA,” because respondent has been

“There is no 2rovis.cn in SEQRA for another public comment period
after the DEIS public comment period has closed.

-~




continuously putting thz propczed FEIS on its agenda, anz
spending considerakle time on it “sizace Hampshire submitted it.”
““he rzmedy of maniamus iz awvarlzzle =D compel a
governnen-a_ entity or zfficer to gpzrfcrm a ninisterial Zuty. but
does not lie to compel an act which Irvolves an exercise of
judgment or discretion.” Margolis v. New Yzrk State Dep’t of
Mctor Veh-cles, 17C A.D.3d 842, 845, ¢35 N.¥.8.3d 129, 13z (zé
Dept. 201%). In this instance, respondent asserts tﬁat it is
werking diligently te resolve 211 <f the issues that its
ccasulzan: (and the zublic, according to petitioner) has raized.
In conzraaft. petitioner argues that respondant is merely draccing
things cuiz, manufactuaring issuzs or finding new issues to delav
the filing of the FZIS. The Court of 2ppeals has explaired :tha:
“tne courzs in this limited adjud-cative function [of mardaw:s.
must assure that the agency has identified the relevant zreas oI
environweantal concerna, taken a ‘hard lcok’ at them, and made a
reasoned =laboration c¢f the basis for its determination. An
aganey’'s responsibilizy under SEQRA nwst bz viewed in light <-f a
‘rile =f rceason’; ot every conceivable environmental impaccz,
mitigating measure or alternative. neei be addressed in order o
me=2t the agency's resporsibility. The degree of detail - ths
reasonakleness of zn agency's zcticn — will depend largely o Zhe

circumstazces surroundir: the sropesed acticn.” Neville v. ¥oza,



|
1

79 N.¥Y.2d 415, 424-25, 583 K.Y.S.2d 802, 806 (1992) (Emphasis

added) ]

|
5 slew of cases cited »y petitioner - and pointedly ignored
I
by responden: - indicaze thz:t ke Court should issue mandamu s

|
relief. See, e.g., Mawaroneck Beack & Yacht Club, Inc. v.

Fraioli, 24 A.2.3d 66¢, 671, 823 N.Y.3.2d 303, 305 (ZF Dept.
2005} {(“The Plaznning Bcard's failurs to act pursuanc ﬁo the
applizable loczl code zrovision . . . requiring it tol‘review tne
site development plan and act cn ths application witﬁin
fortv-Zive (43) days from and sfter the time of sukmnission of the
prelininary plan,’ as w~ell as gprovisicns of SEQRA ané the
regulazions dromulgated thzreurder (see 6 NYCRR 617.é[b][3][i],

i
617.6[51 [31[ii]) warranted mancamus relief.”); Costco Wholesale
Corp. v. Town Bd. of Town cf Cyster Bay, 90 A.D.3d 657, &58-59,
934 N.Y.S.2d 430, 432 (24 Dept. 2011} (“Town's failure to acc
pursuant to the applicable locel code provision . . % as well as
the applicakble SEQRA provision (see 6 NYCRR 617.9[a]€5])
requiring it to ‘prepare or cause tc be prepared and file a final
EIS, within 45 calendar days after the close of ary ﬁearing o
withia 60 calendar davs after the f:ling of the drafq EIS,

whickaver occurs later,’ warran:ted nandamus relief "f; Aldrich v.

Pattison, 1C7 A.D.2d 258, =

™

I
6, 483 N.yY.s.2d 23, 2¢ (%d Dept.

1985) (“an environmental impact s:zatement should be clearly

1
written in = concise wannsr capable of being read and understocc




Ly the public, shoulcd deal with specific significant
environmen-al impacts which can ke reasonably anticipated and
should not contain mcre dezzil than is appropriate considering
the nature ané magnitude oI the proposed action anc the
significance of its potentizl impacts (see also 6 NYCRR
617.4[cl). . . . We reiterzte that the rule is one of
reasonableness and balance. . . . This rule is reflected in the
regulations which exglain that an environmental impact statement
should assemble relevant and material facts upon whkich the
cecision ig tc be made, should iczntify the essential issues to
be decided. should evaluate al’ rsasonable alternatives and, on
the basis cf these, should rake rzcommendaticns in a manner which
is ‘analyt:cal and not encyclopedic.’”). (Emphasis added).

Having read the papers, and reviewed the facts. the Court
finds that, at best, respondent isz, in fact, attempting to be
“encyclopedic” in its review of the proposed FEIS. However, the
court of Appeals made it Juite clear that “not everv conceivable
environmental impact, mitigatirg weasure or alternative” must be
addressed before accepting the FEIS. The Court accordingly
grants the petition. It ordere the Planning Board to deem the
FEIS complete within 20 days from the date of receiost of Notice
o2 Entry of this Decision ani Crder, and directs ths= Planning

Board to issue its findings witkin 30 days of filing the FEIS,




pursuant tc 6 NYZRR § €17.11(Z).

The fcregoing ceomstitutes the cezision and orl=sr cf che

Jourt.
Dazed: white P%ai:s, New York :
Yarcn gﬁ, zC20 / . .
. |
0K . LINDX s/ CAMIESON
Zvetice oI tthe Saprzmes ZourT
T¢: Zarin & Steinmetsz

Attorneys for Petitioner
81 Mair St., #415
White Flains, NY 10601

Abrams Fensterman et al.
Attorneys for Respondsants
8- Mair. St., #306

White Plains. NV 10601
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